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Tue danger of loss from the execution 
of commercial paper without proper pre- 
cautions to prevent alteration, upon 
which we speak elsewhere in this num- 
ber, is exemplified by a case published 
herein from the New York court of ap- 
peals. A draft on New York for $17, 
drawn by a national bank in the interior 
—and it would seem natural to suppose 
that a banking institution, of all others, 
would employ every practicable safe- 
guard for its paper issues—was success- 
fully raised by the payee to $3,462.40, 
its date changed, and the draft deposited 
to his credit with another bank. This 
latter bank sent the draft to its New 
York correspondent, where it also passed 
muster, and the New York bank collect- 
ed the raised amount of the drawee bank 
in New York city. Subsequently, the 
forgery was discovered, correspondence 
and negotiations followed, and finally a 
suit resulted, in which the bank drawing 
the draft sought to recover from the 
bank with which it was first deposited by 
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the payee. This bank, the court points 
out, is ultimately liable, but not to the 
drawer, whose money it has not received, 
but to the drawee, who cannot charge 
the amount to the drawer, and who has 
paid its money on worthless paper. 

But the draft in question was drawn in 
1882, a good while ago, and an interest- 
ing speculation may be indulged in as 
to whether, at the present day, with all 
the means now at command to prevent 
frauds of this character, a bank or other 
drawer or maker, neglecting to employ 
them, and executing paper which, as in 
the present case, can be so easily raised 
as to readily deceive the practiced eye of 
bank officials, beneath whose vision it 
must pass in its transit to place of pay- 
ment, would not be charged with the 
loss to the purchaser or payer, resulting 
from the lack of reasonable precaution 
in execution, 

The establishment of such a rule is 
clearly in the line of good commercial 
policy. The whole banking world is 
more or less liable to be caught, as was the 
depository bank in the published case, 
with some apparently genvine, in fact 
spurious, draft, deposited by a customer 
in good credit, upon which it will allow 
him to draw, sometimes before collection, 
and almost invariably wfon collection, 
even at which later time, however, it 1s 
readily seen, the drawee bank, while 
knowing the signature, is in no better 
position to determine the genuineness 
of the amount, than the depository bank 
itself. And so, before the fraud is dis- 
covered by acharge of the raised amcunt 
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to the drawer by the drawee, or by other- 
wise bringing the fact to his notice, the 
criminal bird has flown, and the loss has 
resulted. The commercial world also, 
equally with the banking community, is 
subject to similar loss, by dealing inand 
accrediting bad paper, which, if properly 
executed, would be forge-proof. A rule 
holding the drawer or maker of paper to 
greater care in execution, would seem, 
therefore, to be demanded by every 
business interest, and unless accorded by 
the courts under existing principles, 
must be had at the hand of legislature; 
and legislation will come when commer- 
cial sentiment demands it. 


AN interesting case involving the le- 
gality of taking compound interest un- 
der certain circumstances will be found 
on a subsequent page, decided by the 
supreme court of Illinois. The court in 
effect holds that a note, payable at a fu- 
ture period, cannot be made to include 
interest compounded annually on the in- 
debtedness it represents. In other 
words, for a simple illustration, $1,000 
is due, and is agreed to be paid in four 
years. In making up the amount of the 
note at ten per cent., the highest legal 
rate, $110, is calculated for the first year; 
ten per cent. on this aggregate of princi- 
pal and interest for the second; ten per 
cent. on the aggregate thus obtained for 
the third; and ten per cent. on the pro- 
duct for the fourth; the note being given 
for the aggregate so reached, payable in 
four years, without interest. The court 


holds that such an annual compounding 
cannot be made in advance and its re- 
sult included in a note, but that a trans- 
action of this kind is usurious. 

The law of compound interest as ad- 
ministered in Illinois is reviewed; the 
general rule stated, that parties cannot 
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be bound by any contract made before 
interest is due, for the payment of com- 
pound interest; but, after interest is 
due, it may, by agreement then made, 
be added to the principal and made to 
thereafter bear interest; and the court 
states an exception to the general rule, 
in the case of interest coupons, wherein, 
however, interest is not compounded in- 
definitely. 


THAT a note payable ‘‘on or before ”’ 
a given date, does not violate the requis- 
ite of certainty in time of payment, but 
is negotiable, is held in a majority of 
cases, and the supreme court of Mis- 
souri now lends its support to this view. 
Whether a note is negotiable or not, is 
frequently an important consideration to 
the banker to whom it is presented for 
discount, or as collateral security, for a 
non-negotiable note, being subject to 
defenses, may be worthless in his hands. 

In 1879, the supreme court of Missouri, 
in Chouteau v. Allen, 70 Mo. 330, discuss- 
ing the negotiability of certain bonds, 
used the following language: 

‘* Any contingency, either asto the amount to 
be paid, or as to the time when payment is to 
occur, robs the paper of that certainty which is 
one of the chief essentials of negotiability.” 

In the decision now rendered that a 
note providing for payment ‘‘on or be- 
fore’ a date specified, is negotiable, the 
court say that the remark thus made, in- 
timating a contrary view, should not be 
regarded as decisive of the question, as 
the exact case here presented was not 
then considered. 


Wuart, if any, additional money legis- 
lation will be enacted by congress at the 
present session is still problematical. A 
bill to provide against contraction of the 
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currency has been reported by Mr. 
Sherman, from the Senate Finance Com- 
mittee, and is pending in the Senate. 
What the country needs isa properly se- 
cured bank currency, but it is not likely 
to get it in the present state of feeling. 
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Tue department of ‘‘ Queries and 
Replies,” it is hardly necessary to remind 
our readers, is dedicated to their service 
and carried on for their benefit. Our 
best endeavor will always be made for 
those who choose tv avail themselves of 
its privileges. 


THE GRESHAM DECISION. 


(Reprinted, by request, from our September 15 issue, with additional comments and references to later cases.) 


Briefly reviewing the facts and de- 
cision, Fletcher & Sharpe of Indianapolis 
had an arrangement with the Commer- 
cial Bank of Cincinnati whereby they 
were to make collections for the Cincin- 
nati Bank, and remit balances on the 
first and fifteenth of every month. Flet- 
cher & Sharpe also had an arrangement 
with the Hamilton Bank of Fort Wayne, 
whereby each bank made collections for 
the other, and any amount due from one 
to the other was placed to the latter’s 
credit with Winslow, Lanier & Co., of 
New York, with whom both kept ac- 
counts. This latter arrangement was 
unknown to the Cincinnati bank. 

Stating the facts chronologically, 


April, 1884, the Cincinnati Bank indorsed a 
draft ‘‘for collection,” to Fletcher & Sharpe; 
and the latter indorsed it ‘‘ for collection” to the 
Fort Wayne Bank. F 


July to, 1884, the Fort Wayne bank collected 
the draft, credited Fletcher & Sharpe with the 
proceeds, $3,497.49, and advised them of the 
fact. 


July 11, 1884, Fletcher & Sharpe charged the 
Fort Wayne bank, and credited the Cincinnati 
bank with the amount, notifying the latter of the 
collection and credit. 


July 12, 1884, notice received by the Cincin- 





nati bank, and Fletcher & Sharpe charged with 
amount, 


July 14, 1884, Fletcher & Sharpe failed. 


July 15, 1884, Letter posted by Fort Wayne 
bank—failure being then unknown—to Winslow 
Lanier & Co., directing them to credit Fletcher 
& Sharpe with amount collected. 


July 16, 1884, Fort Wayne bank knew of the 
failure, but did not countermand order on Wins- 
low, Lanier & Co. 


July 17, 1884, Winslow, Lanier & Co. received 
order. 


July 25, 1884, Cincinnati bank wrote Fort 
Wayne bank demanding proceeds. Demand re- 
fused. Suit then brought by Cincinnati bank to 
recover amount. 

Jitdge Gresham decides, 

1. That the indorsement “for collection ” 
carried notice that the ownership of the proceeds 
remained in the Cincinnati bank, 

2. That after collection it was the duty of the 
Fort Wayne bank as sub-agent or trustee of the 
Cincinnati bank to send the proceeds to the Cin- 
cinnati bank directly, or through Fletcher & 
Sharpe. 

3. That it did neither, but sent the proceeds 
to Winslow, Lanier & Co., in New York to the 
credit of Fletcher & Sharpe, and failed to coun- 
termand, after learning of the failure, although 
it might have done so, 

4. That the credits and charging of the 
amount by the various banks, did not constitute 
payment of the draft, 
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5, Thatthe Fort Wayne bank having received 
the proceeds, and not having paid them either 
to Fletcher & Sharpe, or the Cincinnati bank, 
was liable therefor to the latter. 


The important question which this de- 
cision raises is as to the validity of a pay- 
ment of proceeds by credit to account. When 
is payment by this method to be re- 
garded as valid, effectual and irrevoc- 
able? When is it to be set aside as a 
mere book-keeping entry? 

Under the enormous business transac- 
tions of the country, to require cash re- 
mittances for every payment would be 
impossible. The remittance of proceeds 
of collection by draft, which is frequently 
done, would be cumbersome, if it was 
required in the case of every single, 
separate item collected. As matter of 
fact, the necessities of business actually 
require the use of the system, which is 
established, of reciprocal accounts be- 
tween banks, payments of the proceeds 
of collection items by credits to account, 
and advice, and the settlement of balan- 
ces at short periods. 

The course of dealing in the present 
case was in pursuance of this system. 
The proceeds of the draft when col- 
lected, were credited by the Fort Wayne 
Bank, and Fletcher & Sharpe advised of 
the credit. They in turn charged the 
Fort Wayne Bank on their books and 
credited the owner. The owner, on re- 
ceipt of advice, charged Fletcher & 
Sharpe with the amount on its books. 
Subsequently the Fort Wayne Bank, in 
settlement of its balance, which might 
have been more or less, as well as the 
same amount as the proceeds of this 
particular draft, directed Winslow, Lan- 
ier & Co. in New York tocredit Fletcher 
& Sharpe with the amount, which was 
equivalent to settling its balance by 
draft on Winslow, Lanier & Co. in favor 
of Fletcher & Sharpe. 


Whether after credit of the proceeds 
by the Fort Wayne Bank, and the charg- 
ing of the amount by the owner to 
Fletcher & Sharpe, the proceeds should 
not have been regarded as paid to the 
owner, is a practical question of much 
concern to collecting bankers. Suppose 
after the owner has charged the amount 
on his books, the collecting bank, deem- 
ing it paid, subsequently parts with 
value to the intermediate bank on the 
faith of a credit balance of the latter 
still in its hands. Will the owner, the 
intermediary failing, be allowed to 
pounce down upon the collecting bank, 
saying: 

‘*The proceeds of my draft are still in your 
hands. TrueI charged the amount on my books, 
and since then you, deeming the draft paid, 
have parted with value to our mutual friend on 
the strength of his credit balance with you. But 


he has now failed. I repudiate the payment, 
and look to you for the specific proceeds.” 


Or, after a similar credit by the owner, 
but while the proceeds still remain in 
general balance due the intermediary, 
suppose a creditor of the owner should 
attach these proceeds as belonging to 
the owner, would the funds with the 
collecting bank be held to still belong to 
the original owner, or would not title 
thereto, by reason of the credit and 
charging, be held to have passed to the 
collecting bank, who was simply in- 
debted for the general balance to the in- 
termediary? These instances, and others 
which might arise, show the importance 
of there being some certainty in the rules 
of law as to the validity and effectuality 
of payments by credit. 

We will now giance at the authorities 
on which Judge Gresham bases the con- 
clusion that the credit and charging in 
the present case was not a payment. 

Sweeney v. Easter, 1 Wall. 166, explains 
the meaning of an indorsement /or col- 
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lection; that it gives notice that the in- 
dorser does not intend to transfer the 


ownership of the paper, or its proceeds. 
In this case a collecting bank was not 
permitted to hold paper transmitted for 
collection against the owner, for a gen- 
eral balance of indebtedness of the trans- 
mitting bank. 

In First National Bank v. Reno County 
Bank, 3 Fed. Rep., 256, a Chicago bank 
owning a draft, indorsed it to its Atchi- 
son correspondent for ‘‘ account of ” the 
Chicago bank, and immediately charged 
the latter on its books with the amount. 
The draft went through a chain of banks 
indorsed ‘‘ for collection,” the amount 
being credited by each bank upon re- 
ceipt, to the previous bank, and charged 
to the subsequent bank upon transmis- 
sion. The collecting bank, having col- 
lected the proceeds, credited its immedi- 
ate correspondent (who failed the day 
of the coilection,) and applied the 
amount on the indebtedness of its curre- 
spondent. The Chicago bank subse- 
quently credited the amount to the Atchi- 
son bank and then brought suit against 
the collecting bank for the proceeds. 
Recovery was allowed, the form of in- 
dorsement being held notice of owner- 
ship of the proceeds, and the collect- 
ing bank being held the sub-agent of 
the Chicago bank. In this case, tacitly, 
the charging by the owner, and credit by 
the collecting bank was not regarded as 
a payment of the proceeds. But there it 
will be seen, the charge by the owner 
was in advance of collection, while in the 
case just decided it was subsequent, and 
after advice thereof. 

In National Butchers & Drovers’ Bank 
v. Hubbell, 22 N. E. Rep. 1031, the New 
York court of appeals holds that where 
checks are sent to bankers indorsed ‘‘for 
collection,” the credit by the collecting 
bank to the transmitter of the amount 
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on its books, defore collection, does not 
pass title to the checks or their proceeds 
to the collector. 

Blaine v. Bourne, 11. R. 1. 119, holds 
that a restrictive indorsement carries 
notice of ownership, and prevents the 
indorsee from applying the proceeds on 
the indebtedness of the transmitter, and 
depriving the owner of the right thereto 
where the transmitter has failed. 

In Bank of Metropolis v. First Nat. 
Bank of Jersey City, 19 Fed Rep. 301, 
the plaintiff indorsed drafts for collection 
to a Newark bank who indorsed them 
likewise to defendant. After defendant 
received the checks, the Newark bank 
failed, in its debt. The two banks had 
reciprocal accounts, and defendant 
sought to apply the proceeds to the in- 
debtedness of the Newark bank. The 
court allowed plaintiff to recover, hold- 
ing that the indorsement was notice of 
its ownership of the proceeds. In this 
case, the defendant was sued, not as 
agent of the plaintiff, but upon the 
promise to pay implied by law whenever 
a party has in his hands money of an- 
other which he is not entitled to retain 
against the latter. 

Without going further into the cita- 
tion of these case, their purport is ap- 
parent. In all cases of paper indorsed 
‘* for collection,” the collecting bank has 
notice that the indorser is the owner of 
the paper, and of its proceeds, and the 
collecting banker cannot apply those 
proceeds to the debt of the transmitter. 
If he pays the proceeds to him, his re- 
sponsibility ceases, but even previous to 
this present decision, it will be seen in 
the Reno Bank case, a charging to ac- 
count by the owner, and by previous 
banks, in advance of collection, and a 
crediting by the collecting bank upon 
collection, were held not to operate as a 
payment of proceeds by the collecting 
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bank, who was adjudged accountable 
therefor to the owner. 

The present, Gresham, decision goes 
still further, and holds that notwith- 
standing a credit by the collecting bank 
upon collection, and a charging by the 
owner after collection and advice, the 
payment of the proceeds has not yet 
been made, but that the intermediary, 
subsequently failing, the owner may 
cancel his charge entry, and still look to 
the collecting bank as long as the specific 
proceeds remain under its control in 
general balance. 

In the case decided, there might have 
been ground for holding the Port Wayne 
bank liable on the theory that it was a 
trustee of the Cincinnati bank, and that 
while it had actually paid the proceeds 
to the Cincinnati bank, through Fletcher 
& Sharpe, under the credit system, it 
nevertheless held money representing its 
indebtedness to Fletcher & Sharpe under 
its control at the time of their failure, 
and that its duty as trustee required it 
to cancel the credit given Fletcher & 
Sharpe and hold this money—which it 
could have done by countermanding the 
order on Winslow, Lanier & Co.—for the 
benefit of the Cincinnati bank. But the 
decision does not proceed on this ground. 
It holds, notwithstanding the credit and 
charge by the owner, after collection and 
advice, that there has been no payment 
of the proceeds. 

Is this not going too far? Admitting 
to the fullest extent the doctrine that a 
restrictive indorsement gives notice of 
ownership of the proceeds and prevents 
a collector from holding or applying 
them upon the death of a transmitter 
where such act would be a detriment to 
the owner because of the transmitter’s 
insolvency; and admitting that this doc- 
trine, in such a case of insolvency, would 
authorize the cancellation of the collec- 
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tor’s credit to the transmitter and de- 
prive such credit.of the character of pay- 
ment where the owner had not acqui- 
esced therein and charged the intermedi- 
ate bank with the amount after collection 
and advice, so as to enable the owner to 
still look to the collector for the pro- 
ceeds, should this not be the extreme 
limit that the doctrine of the right of the 
owner to recover the specific funds can 
extend? And, after the collecting bank 
has collected and credited the proceeds, 
the transmitting bank has charged the 
collector and credited the owner, and 
the owner bank has acquiesced in this 
mode of payment of the collection by it- 
self charging the amount, why should 
not the proceeds be held to have been 
paid to the owner, and the collecting 
bank thereafter be the owner of the 
specific funds, accounting for these and 
other matters simply by settlement of 
general balance? Certain it is thatif no 
incident of insolvency intervened, there 
would be no other or subsequent pay- 
ment of the specific proceeds, apart from 
general balance. The proceeds by these 
acts of credit and charge would be re- 
garded as paid. 

This view that the proceeds of collec- 
tion have been paid the owner, after 
credit and charge as aforesaid, does not 
conflict with any of the cases cited. 
The proceeds upon collection, of course, 
belong to the owner, as shown by the re- 
strictive indorsement, and it is simply a 
matter of paying those proceeds to him. 
The method of payment which the ne- 
cessity of business has established, is not 
but credit and charging in the 
And 


cash, 


manner shown. when the credit 


and charging has all been done, and the 
owner has been advised of the collection 
and credit, and has charged the amount 
to his correspondent, the draft has been 
paid. 


All that remains is the periodical 
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settlement of the balances between the 
banks. 

Judge Gresham holds that this method 
of payment is a mere matter of custom, 
usage and book-keeping, and cannot be 
admitted to vary the positive rule of law 
that the title to the proceeds remains in 
the owner. It certainly is a matter of 
custom and book-keeping, but this cus- 
tomary method of payment does zot con- 
travene the positive rule of law as to 
ownership, and herein lies the fallacy of 
the decision. Its admission does not 
contradict the fact that the proceeds, 
when collected, belonged to the owner. 
But, going further it shows that those 
proceeds, which the decisions say were 
his, when collected, have been paid him, 
not in cash, but by credit, which pay- 
ment by credit he has acquiesced in and 
acknowledged receipt for, by his act. of 
charging the amount to his own corre- 
spondent, after collection and advice. 

Further, this customary method of 
payment will be taken cognizance of by 
the courts, and an owner held to contract 
with reference thereto. Thus in the re- 
cent case of Freeman's Nat. Bank v. Na- 
tional Tube Works Co., supreme judicial 
court of Massachusetts, Suffolk, May 9, 
1890, 3 BANKING Law JouRNAL, 222, 
the following is quoted from the opinion 
of the court: 


‘*One who collects commercial paper through 
the agency of banks must be held to impliedly 
contract that the business may be done accord- 
ing to their well-known usages, so far as to per- 
mit the money collected to be mingled with the 
funds of the collecting bank. Dorchester Bank 
v. New England Bank, 1 Cush. 177. When a 
payment is made to his agent, and the money is 
put with the money of the collecting bank, he 
has a right to receive a corresponding sum, but 
he loses his right to the specific fund. In. the 


absence of directions to the contrary, the col- 
lecting bank may pay it to the bank to which it 
should be regularly remitted, by setting it off 
against a debt due from that bank, and giving 
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credit for itin the account. Very likely author- 
ity to collect would authorize the receipt of the 
money from the payor before maturity, if he 
saw fit then to pay, and remittances afterwards 
made, whether by actual transactions of money, 
or by a set-off and adjustment of accounts in 
the usual way, would be good against the owner.” 


Of course, this payment by credit and 
set-off would not prevail against the 
owner where the indorsement was re- 
strictive, and the intermediate bank 
failed before the credit had become com- 
plete as a payment by the acquiescence 
of the owner. This on the authority of 
all the cases heretofore cited. But this 
language of the court shows the exist- 
ence of this system of payment, and up- 
holds the right of a collecting bank to 
pay by this method. 

To summarize our remarks: 

1. The needs of business require the 
use of the system of payment of pro- 
ceeds by credit, charge to account, and 
periodical settlement of balances; as dis- 
tinguished from cash payments; and it 
is of the highest importance to bankers 
to know when such credit payments be- 
come effectual and irrevocable. 

2. On the authority of many cases 
where drafts have been indorsed for col- 
lection, and have heen collected and cred- 
ited by the collecting bank to its immedi- 
ate correspondent, such credit has not 
been effectual as a payment of proceeds 
where the intermediate bank has failed, 
indebted to both collector and owner, and 
the latter has sought to obtain the specific 
proceeds from the collecting bank. This 
has been so held even where the owner 
before collection, has charged the amount 
to the intermediary on its books, and re- 
ceived credit therefor. 

3. But the Gresham decision, we be- 
lieve, is the first case that has gone to 
the length of holding that where, after 
collection and credit of proceeds to the 
intermediary, credit by the intermediary 





8 THE BANKING 


to the owner, and charge by the owner 
after collection and advice, the proceeds 
are not then paid, and the transaction 
closed. 

4. This decision, we think, goes too 
far. It has not the authority of the cited 
cases. It denies the existence of a well- 
established system of payment which 
the Massachusetts court holds the owner 
to contract with reference to, and which 
iu the very case decided, the owner par- 
ticipated in and was bound by—under 
which system the draft, after collection, 
credit and charge was paid. By holding 
no payment, it renders uncertain and in- 
definite the length of time in which every 
collecting banker, where drafts are in- 
dorsed ‘‘ for collection,” remains respon- 
sible to the owner for the specific pro- 
ceeds; renders uncertain whether after 
credit and charge by the owner, the pro- 
ceeds are still in the collector’s hands, 
attachable by creditors of the original 
owner; and renders uncertain the col- 
lector’s course as to subsequently giving 
value to the intermediary on the faith of 
a credit balance, for he may be haunted 
by the fear that although some time has 
elapsed since credit of proceeds and 
charge by the owner, still the specific 
proceeds which have gone into general 
balance have not yet passed out of his 
hands, and the owner may yet lay claim 
to them. 

5. It is to be inferred from the decis- 
ion that after the collecting bank has 
paid its balance to the intermediary, the 
proceeds are then paid. But, unless it 
pays cash, the “me of this payment, and 
the end of the collector’s responsibility to 
the owner, still remains uncertain. For 
if itis by draft on another bank, that 
draft may only be paid by credit to ac- 
count, which mode of payment, accord- 
ing to the decision, is insufficient. Or, 
if it should happen that the balance ran 
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along for some time in favor of the col- 
lector against the intermediary, by rea- 
son of a large amount of collection items 
transmitted to the latter by the collector, 


so that although one or more balances | 


had been settled in its favor, during all 
that time no cash, and no proceeds of 
the particular draft had been paid the 
intermediary —the collector simply hav- 
ing been credited with the amounts of 
the various collection items—the inter- 
esting question would arise under Judge 
Gresham's decision, where the intermed- 
iary had failed before settlement with 
the owner, would the collector still be 
responsible for the specific proceeds? 

6. It is to the interest of all collecting 
bankers to ventilate this subject, study 
it in all its details, and take such united 
action as will result in some certain, 
definite and just rule, being adopted, 
governing this method of payment. The 
columns of this publication are open to 
a free and thorough discussion by all in- 
terested, and the matter is certainly of 
interest to all. The Vice-Presidents of 
the American Bankers’ Association for 
the states of Indiana, Illinois and Wis- 
consin, comprising the seventh federal 
circuit wherein this decision is rendered, 
should consult, and act. As the case 
stands at present, it is not, of course, 
law for the whole country, but only the 
rule of the federal court in those three 
states. 

The amount involved, being less than 
$5,000, does not permit of appeal to 
the supreme court of the United States, 
and the case cannot be taken to that court 
unless there should be a subsequent hear- 
ing by the circuit and district judges, and 
a certificate of division. But legislation 


is practicable, and possibly re-consider- 
ation. 


Supplementary to the above, reprinted 
by request from our September 15 issue, 
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it will be instructive to take brief note 
of later published cases relating to the 
same general subject—all growing out 
of the insolvency of some bank, all in- 
volving title to proceeds of collection 
between conflicting claimants, and all 
presenting the question when the trust 
or agency relation of a bank collecting 
commercial paper ceases, and that of 
debtor commences. 

In Armstrong v. National Bank of Boy- 
ertown, Court of Appeals, Kentucky, 
September 27, 1890, 3 Bankine L. J. 
380, bank B in Pennsylvania, owner, 
sent a draft for collection to F bank in 
Cincinnati, who sent it to bank L in 
Louisville, for the same purpose. L 
collected it on June 17, 1887; F received 
notification thereof, June 18; and B re- 
ceived notice of collection June 20. On 


June 20, F made a credit entry to B on 
its collection register of the amount. 
After close of business June 20, F passed 


into the hands of a receiver. Bank L 
disclaimed ownership, and paid the 
money into court, and the controversy 
was between B and F’s receiver, over 
title to the proceeds. 

The court held that the entry of credit 
did not vest F with title to the proceeds 
before the money actually came to its 
possession. Before that time, the credit 
was merely provisional and subject to 
cancellation on non-receipt of proceeds. 
B was therefore adjudged entitled there- 
to. 

In Peck v. First National Bank, UV. S. 
Circuit Court, S. D. N. Y., May 22, 
1890, 3 BANKING L. J. 379, bank C of 
Ohio, owner, sent a draft to F bank of 
Cincinnati, for collection. F sent it to 
a New York bank for the same purpose. 
F bank failed, and thereafter New York 
collected it, and sought to apply amount 
on indebtedness of F. The court held 
C the owner of the proceeds. F ac- 
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quired no title thereto, because of fraud 
in receiving the draft when insolvent, 
and New York had notice by the indorse- 
ment ‘‘for collection” to F, that the 
latter was an agent only, and acquired 
no better title to the draft or its proceeds 
than F. 

In /mporters’ & Traders’ Bankv. Peters, 
New York Court of Appeals, October 7, 
1890, published herein, E of Norfolk 
deposited a draft for collection in a Nor- 
folk bank who transmitted it to a New 
York bank. New York collected the 
draft on April rst, 1885, and on the same 
day credited the amount to the Norfolk 
bank. On April 2d the Norfolk bank 
failed. The New York bank disclaimed 
the proceeds, and the controversy over 
title was between E and the receiver of 
the Norfolk bank. The court held E 
entitled to the proceeds for the reason 
that the receipt of the draft by the Nor- 
folk bank, with knowledge of insolv- 
ency, precluded it from acquiring title. 
A question involving E’s right to the 
proceeds where mingled with other pro- 
ceeds in New York to the credit of Nor- 
folk, is decided in E’s favor. 

In Murse v. Satterlee, lowa Supreme 
Court, October 28, 1890, also published 
herein, N’s agent, on October 31, 1888, 
deposited with E bank of Dunlap, Iowa, 
for collection, a letter of credit. Upon 
collection, the E bank, on November ro, 
credited N with the proceeds, and, prior 
to November 15, notified N’s agent that 
the money had been collected, and the 
latter about the same time notified N of 
the collection and that the proceeds were 
held by the E bank subject to his order. 
This was the only transaction N had with 
the E bank. On January 14, 1889, near- 
ly two months later, E bank failed hold- 
ing proceeds. In the controversy between 
N and the receiver over title, the court 
holds N entitled to full payment; that N 
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was not a depositor, and the proceeds 
were a trust fund held by Ebank. The 
further fact that N accepted a dividend 
did not prejudice his right to the full 
amount. 

This review of cases, all but one de- 
cided after the Gresham decision, shows 
the frequency with which controversies 
involving title to collection proceeds arise 
as a result of bank failures. The litigants 
are usually either 


1. The original owner and the failed deposi- 
tory bank, or 

2. The original owner and the collecting 
bank, seeking to hold the proceeds where the 
intermediary has failed. 


All the foregoing cases, with one ex- 
ception, arose between original owner 
and receiver of depository bank, upon 
the latter’s failure. In all these cases, 
the original owner is adjudged en- 
titled to the fund in full. In the Ken- 
tucky case, the depository bank did 
not acquire title because its credit was 
provisional and subject to cancellation 
on non-receipt of the proceeds, which 
had not been received in money at the 
time of its failure. In the New York 
case title was not acquired because the 
depository bank in Norfolk was guilty 
of fraud in receiving the draft when 
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knowingly insolvent; and in the Iowa 
case, the relation of debtor and creditor 
never existed because the bank was es- 
pecially employed to collect a particular 
item, and could not change its character 
from holder of proceeds in trust, to 
debtor, without the owner's consent, 
which the court holds was not given by 
his mere silent acquiescence in the bank’s 
retention of the proceeds. This latter 
case is commented on elsewhere in this 
number and the authorities are shown to 
be not uniform. 

In the remaining case from the circuit 
court in New York, the controversy was 
between the original owner and the bank 
holding the proceeds after failure of the 
intermediate transmitting bank. The in- 
dorsement was ‘‘for collection,” carry- 
ing notice of ownership to the collector, 
and the original owner was held entitled 
thereto. The case is similar to the 
Gresham case with the important ex- 
ception that here the proceeds were not 
collected until after the failure of the in- 
termediary, while in the Gresham case 
they were not only collected, but cred- 
ited to account, the owner advised, and 
the proceeds charged by the owner to 
the intermediary on his books, before 
the failure. 
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PROTECTION OF COMMERCIAL PAPER. 


The protection from alteration of 
checks, drafts, and generally of ail pa- 
per securities representing money value, 
is a subject which yearly is coming into 
more prominent relief, and deserves the 
careful consideration of the commercial 
world. If we go back to earlier pe- 
riods in our business history when the 
transactions settled by means of paper 
substitutes for money were insignificant 
as compared with the present time, even 
then we find the ever present forger fig- 
uring as a defiler of commercial instru- 
ments. 
tively speaking, was of but small moment 
namely, the danger from loss through 
fraudulent alteration, is, at the present 


But what fifty years ago, rela- 


day, when we view the colossal propor- 
tions which paper substitutes for money 
have assumed, a subject of great impor- 
tance. 

The commendable industry of the 
comptroller of the currency, Mr, Lacey, 
has placed before the country the valu- 
able information of the total amount of 
drafts drawn by 3,329 national banks 
during the year covered by his report. 
The amount foots up the enormous sum 
of $11,550,898, 255. 
as a basis, the comptroller estimates the 
total amount of drafts drawn by all the 
banks in the country during the year 


Figuring from this 


which do a commercial banking busi- 
ness, to be $17,927,524, 760. 

This amount, it will be seen, represents 
drafts of bankers alone. Taking into 
contemplation, in addition, certificates 
of deposit, drafts and notes of individual 
traders, and in general all varieties of 
commercial paper issued by individuals 
and corporations, we have a number 





and amount of paper issues or substi- 
tutes for money issued in a single year 
in this country alone, of which the mental 
conception, other than of its vastness, 
is exceedingly vague. We further see 
as a result of the comptroller’s industry, 
that the proportion of checks, drafts and 
other paper substitutes for money,to coin 
and paper money, entering into bank re- 
ceipts of national banks on two separate 
dates in the present year, while smaller 
than oa corresponding days in 1881, is, 
nevertheless, over ninety per cent of the 
total receipts. 

These figures and general facts are 
sufficient to call to mind the enormous 
and important part which commercial 
paper necessarily takes in our business 
transactions, and the great temptation 
which these paper substitutes offer unless 
surrounded by every practicable sate- 
guard, to the skilled vicious, to change 
their character for personal gain. That 
constantly offered, by 
reason of careless execution, to forge 


opportunities 


and alter commercial instruments, are 
frequently availed of, is evidenced by 
the many cases annually decided in the 
courts involving disputes over the loss, 
and by the many more which never get 
into court, but which are privately 
The newspapers, almost daily, 
chronicle some new instance of loss 


settled. 


through fraudulent alteration or forgery. 
The amount lost annually by this means 
must aggregate an enormous sum. 

Such being the plain state of affairs, 
it is obvious that preventative action of 
some kind is called for to remedy the 
evil, and for this to whom is it natural 
to look? The government enacts laws 
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making forgery a crime, but these do 
not check the forger from availing him- 
self of any opportunity for committing 
it. The fear of punishment is more than 
balanced by the desire for illicit gain. 
Naturally, then, the issuer of paper is 
looked to as the party who should sur- 
round his created commercial instru- 
ment with such safeguards against alter- 
ation as are reasonably within his power. 
This would seem to be a moral duty 
which he owes to those with whom he 
deals in particular, and to the business 
world in general. Let him look, for ex- 
ample, at the government as an issuer of 
paper money, and see the safeguards 
against forgery or counterfeiting with 
which its various issues are surrounded. 

Then compare this with the issue of a 
check by a depositor upon his bank. 
Frequently a careless scratch of the pen 
without more, and the money substitute 
is sent forth on its career of circulation, 
to finally reach the bank for payment. 
True, the government note is designed 
for circulation, while the check, primar- 
ily, is for payment. But.checks, drafts, 
and other negotiable instruments do 
circulate, and pass from hand to hand, 
by indorsement or delivery, answering 
the purpose of money, and for this reas- 
on, the plain moral duty rests with the 
issuer to use all reasonable precautions, 
to prevent his paper from being changed 
from what it really is, into a trap for the 
innocent. Not only does he, by careless 
execution and neglect of proper precau- 
tions, afford some rogue an opportunity 
for the successful perpetration of fraud, 
and consequent loss, upon whoever is 
held legally to blame, but he places 
temptation in the way of the erring and 
weak-minded, and thus violates the 
Scriptural command that no man shall 
put a stumbling-block, or an occasion to 
fall, in his brother’s way. 


What are reasonable precautions 
against alteration, which it is clearly the 
duty of the party executing to use? 

As a matter of moral duty the answer 
is, the use of those appliances which mod- 
ern invention, skill and ingenuity have 
produced to protect the instrument from 
successful alteration. With those at 
hand, or easily obtainable, the omission 
to use may be fairly argued a neglect of 
duty on the part of the maker, for which 
he should be held to blame, if loss re- 
sulted by a skillful alteration, not capa- 
ble of detection by a person of ordinary 
prudence. The creation of an instru- 
ment which is to represent and be taken 
by others as an equivalent for money, is 
no ordinary matter. It is too serious 
for carelessness. Change the figures, 
while preserving the signature, and the 
increased amount may represent the sav- 
ings of years, and cause loss to some- 
body beyond replacement. It may be 
to the drawer himself, and his single, 
momentary act of carelessness, or neg- 
lect to obtain and use proper appliances 
for safety, may necessitate a year’s labor 
to replace the loss. The more this sub- 
ject is pondered, the more imperative 
the necessity appears, in these days of 
frauds and forgers, for existing methods 
to be improved upon, and greater safe- 
guards adopted. Clearly, then, it is the 
duty of the party who brings into exist- 
ence an instrument of commerce, to avail 
himself of all the appliances reasonably 
within his reach, necessary for the pro- 
tection and safety of his paper. 

This view of duty, of course, is drawn 
from the standpoint of what is morally 
right. The legal liability for loss of a 
party sending forth a check or other in- 
strument, without precaution, and cap- 
able of successful alteration, when by 
means of a perforating or cutting punch, 
or some similar contrivance, he could have 








insured its safety, we do not discuss. 
Viewing the tendency of late decisions, 
however, should a test’ case arise, it is 
by no means improbable that this view 
would be judicially established, and a 
check-drawer, or other issuer of paper, 
be held liable for negligence where 
his check, drawn in the ordinary way, 
without special precaution, was success- 
fully raised and negotiated, when abso- 
lute means of prevention, at his com- 
mand, were disregarded. 

In closing, we desire to repeat, the 
subject thus brought up is an important 
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one for all concerned. It should be tak- 
en up and agitated in business circles. 
Bankers should urge upon their depos- 
itors the adoption of more effective 
means to check the scourge of forgery 
which afflicts the land, and is mutually 
injurious. Commercial paper, now so 
largely and necessarily used as a substi- 
tute for money, should be made fit and 
capable to perform that office, being sur- 
rounded with such safeguards as would 
render it impregnable. Only then can 
it safely fulfil the mission which business 
needs require. 


INSANITY OF DEPOSITOR, AS AFFECTING PAYMENT OF DEPOSIT. 


Several interesting cases on this sub- 
ject have been decided, and are worthy 
In IVallis v. Manhat- 
tan Company, 2 Hall, 495, year 1829, a 


of brief mention. 


depositor in the defendant bank execu- 
ted a general power of attorney in favor 
of his brother and afterwards became a 
lunatic. The attorney attempted to 
draw the ‘money out of the bank by 
virtue of the power. The depositor was 
then in a lunatic asylum, and the bank 
refused in consequence of the lunacy. 
The court, however, held that while the 
authority of an agent may be revoked 
by the lunacy of his principal, the exist- 
ence of the lunacy, before it can have 
that effect, must be established by in- 
quisition. The bank, therefore, should 
have paid the money to the attorney and 
was liable for interest on the deposit 
from the time of the demand. 

Another case arose in England (Drew 
v. Munn, L. R. 4 Q. B. D. 661, year 
1879) where a man gave his wife author- 


ity to deal with a tradesman, and held 
her out as his agent and entitled to 
pledge hiscredit. Afterwards he became 
insane, and during the continuance of 
his malady, the tradesman, who was ig- 
norant of it, supplied the wife with goods 
ordered by her. The lunatic afterwards 
recovered his reason, and then refused 
to pay for the goods, claiming that by 
his insanity, the authority which he gave 
to his wife was terminated. The Court 
of Appeal held him liable. Brett, L. J. 
said that as between the defendant and 
his wife, the agency expired upon his 
becoming to her knowledge insane, and 
she had no authority to deal with the 
plaintiff, but nevertheless, the latter was 
entitled to recover because the defendant 
while he was sane, made representations 
to the plaintiff upon which he was en- 
titled to act until he had notice of the 
defendant's insanity. Bramwell, L. J. 
agreed to the judgment, but said: 


**It has been assumed by Brett, L. J. that the 
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insanity of the defendant was such as to amount 
to a revocation of his wife’s authority. I doubt 
whether partial mental derangement would have 
that effect. I think that in order to annul the 
authority of an agent, insanity must amount to 
dementia. If aman becomes so far insane as to 
have no mind, perhaps he ought to be deemed 
dead for the purpose of contracting.” 


Cotton, L.J. agreed with the conclusion, 
but did not wish to decide whether the 
authority of the defendant’s wife was 
terminaied, or whether the liability of a 
contractor lasted until a committee had 
been appointed. 

We thus see that lunacy, when estab- 
lished, operates like death, as a revoca- 
tion of authority. But when is the 
lunacy to be regarded as established? 
The view of the New York court is that 
the fact of lunacy can only be estab- 
lished by judicial determination. Until 
then, his acts and authorizations must 
be accredited as those of a sane man. 
On the other hand, the views expressed 
in the later English case do not all go to 
this length. The question is an impor- 
tant one, and cannot be regarded as 
settled. If we take the extreme view of 
the New York court that insanity can 
only be established by judicial determin- 
ption, it opens the door, in many cases, 
we apprehend, for fraud and wrong. 
Suppose, for example, a depositor is 
known by the bank to be insane, and a 
check, signed by him, is presented by 
some relative for payment. The bank 
does not know, but it suspects from the 
surrounding circumstances that every- 
thing is not right. Its unfortunate pa- 
tron has no mind of his own. Its duty 
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to him, therefore, would require it to be 
more than ordinarily careful to protec} 
his funds. Yet, even though the depos- 
itor might be confined in an asylum for 
the insane, if he had not been judicially 
so declared, the court, by analogy to its 
decision given above, would hold the 
refusal unauthorized. How was the 
bank to know in that very case that the 
attorney demanding the funds under a 
power given by a man when he was sane, 
but who was then confined in a mad- 
house, was entitled to them? A sane 
man could revoke his power. An insane 
man could not. Clearly, the carefulness 
and conservatism which are fundamental 
in banking, required the withholding of 
the funds until some more authentic 
claim was made. And yet, the court 
punished the bank for doing what, in 
justice, was reasonably expected of it. 

It would seem, therefore, a very nice 
question as to when the fact of lunacy 
is to be regarded as sufficiently estab- 
lished to amount to a revocation of au- 
thority, and one, probably, wherein 
particular circumstances might have 
much to do in shaping a conclusion. 
But whatever the rule as to the suffici- 
ency of the establishment of lunacy to 
operate as a revocation, it is clear that a 
bank, paying the check of a lunatic 
without knowledge of the lunacy, equally 
as where it pays the check of a deceased 
depositor, before notice, will be protect- 
ed. ‘*Payment on the genuine check 
of an insane person, without notice of 
the insanity, is a valid payment.” 
Learned P. J. in Riley v. Albany Savings 
Bank, 36 Hun, 550. 
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LEGAL DECISIONS. 





PROMISSORY NOTE—DEMAND 
—SUFFICIENCY OF, TO HOLD 
INDORSER. 





Supreme Court of Mississippi, Oct. 27, 
1890. 





Stinson ef al. v. LEE. 

The word “agent” affixed to the signature of a 
promissory note is descriptio persone merely, and pre- 
sentment to the maker’s wife, who is averred to be the 
principal, is insufficient to bind an indorser. Demand 
should be made upon the maker himself. 

Appeal from circuit court, Noxubee 
county; S. H. Terra, Judge. 

Stinson & Co. sued Mrs. Cunningham, 
as maker, and Lee, as indorser, of a cer- 
tain note. A demurrer by Lee was sus- 
tained to the declaration, as well as to 
two amended declarations, and plaintiffs 
declining to amend further, judgment 
was rendered in favor of Lee, from which 
Stinson & Co. appealed. 

J. £. Rives, for appellants. A. C. 
Bogle, for appellee. 


Coorer,J. The demurrers to the orig- 
inal amended declarations were proper- 
ly sustained. Lee was the payee in a 
promissory note, subscribed by the 
maker thereof, ‘‘A. G. Cunningham, 
Ag’t,” nothing appearing on the face of 
the note indicating for whom he pro- 
fessed to act asagent. After the matur- 
ity of the note, he indorsed the same to 
the plaintiffs, who, some time thereafter, 
presented the note to S. A. Cunningham, 
the wife of A. G. Cunningham, and who, 
the declaration avers, was his principal, 
*‘and demanded payment thereof, and 
sued out an attachment for rent against 
her, in order to collect said note; of all 
of which said Lee had immediate notice.” 
The present suit is against S, A, Cun- 


ningham, as maker, and against Lee, as 
indorser, of the note. The liability of 
Lee rested wholly upon his indorsement, 
and that liability was to pay the note, 
if seasonable presentment to the maker 
should be made, and payment refused, 
and Lee notified thereof. A. G. Cun- 
ningham and not S. A. Cunningham, 
was the maker ot the note; the word 
‘*agent ” following his signature being, 
in the absence of the name of the prin- 
cipal, merely descriptio persone. 1 Daniel, 
Neg. Inst. $$ 303-305. Weare not called 
upon to decide whether in a proper act- 
ion, Mrs. S. A. Cunningham might be 
made liable on the consideration for 
which the note was given; nor whether, 
as between the original parties, A. G. 
Cunningham was liable on the note. 
The sole question is whether Lee, who 
indorsed the note signed by ‘‘ A. G. Cun- 
ningham, Agent, ” can be held on his in- 
dorsement by virtue of a presentment to 
one whose name nowhere appears on the 
note, and we decide that he cannot, be- 
cause such person was not the maker 
of the note, for whose default only was 
he bound by his indorsement. Judg- 
ment affirmed. 





COLLECTION—INSOLVENCY OF 
DEPOSITORY BANK—TITLE TO 
PROCEEDS. 





Court of Appeals of New York, October 7, 
1890. 
IMPORTERS’ AND TRADERS’ BANK v. 
PETERS ef al. 
1. The drawers of a draft deposited with a bank for 


collection, and by it forwarded to a correspondent 
bank, which collects it and credits the proceeds to the 
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forwarding bank, are entitled to the amount as against 
the receiver of the forwarding bank, which was insolv- 
ent, and known to be so by its officers, when it received 
the draft, and suspended payment before the proceeds 
were withdrawn from the collecting bank. 


2. That the drawers of the draft included itin their 
claim against the insolvent bank, presented to and al- 
_lowed by the receiver, does not affect their right to the 
proceeds of the draft as against the receiver, when it 
appears that, on discovering the facts constituting the 
fraud on the part of the officers of the insolvent bank, 
they paid back to the receiver the dividends already 
received on the draft, and refused to accept any fur- 
ther dividends on it. 


3. That the collecting bank collected a number of 
other drafts, forwarded the insolvent bank at the same 
time, and credited all the proceeds to its account, does 
not prevent the drawers from recovering the proceeds 
of their draft in full, as against the receiver, the own- 
ers of the other drafts not claiming the fund. 

Affirming 4 N.Y. Supp. soo. 

EARL, J., dissenting. 


Appeal from supreme court, general 
term, first department. 

Geo. W. Wingate, for appellant. 
eph Larocque, for respondents. 


O'Brien, J. On the 2nd day of April, 
1885, the plaintiff, a national banking 


Jos- 


association in the city of New York, had 
on deposit to the credit of the Exchange 
National Bank of Norfolk, Va., the sum 
of $7,207.36, and on the same day the 
latter bank, being insolvent, failed, and 
The defend- 
ant Peters was subsequently appointed 
In August, 1885, when this 
suit was commenced, there were two act- 


ceased to transact business. 
receiver. 


ions pending against the plaintiff in the 
supreme court for the recovery of the 
fuud above mentioned. One of the act- 
ions was brought by the receiver claim- 
ing to be entitled to the money as the 
representative of creditors, and the other 
by the defendants Everett Bros., Gibson 
& Co., merchants at Norfolk, and who 
claimed to be entitled to the fund on the 
ground that it re-resented the proceeds 
of paper collected by the defendant bank 
for them, but to which paper or the pro- 
The plaint- 
iff then brought this action stating in the 


ceeds the bank had no title. 
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complaint that it had the fund, but was 
ignorant whether it belonged to the re- 
’ ceiver or to Everett Bros., Gibson & Co. : 
that it was willing and desirous to pay 
the same into court or to such custodian 
as the court might designate, and prayed 
that it might be permitted to do so, and 
that then the defendants, the receiver 
and the Norfolk claimants be required to 
interplead with each other concerning 
their respective rights to the 
Each of the defendants answered, setting 
up their respective claims to the fund as 
above stated, and offered to allow the 
plaintiff to pay the fund 
Subsequently an order, in the nature of 


same. 


into court. 
an interlocutory judgment, was entered 
in the action, by which it was adjudged 
that the complaint was properly filed; 
that the plaintiff pay the fund into court, 
and be dismissed from further liability; 
that the defendants be restrained from 
further prosecuting their respective act- 
ions against the plaintiff concerning the 
fund; that the defendants litigate and 
settle the matters in controversy, and 
their respective rights to the money so 
paid in between themselves. Thence- 
forth the litigation proceeded between 
the defendants who claimed the fund, 
upon their respective answers, and the 
plaintiff, as an active interested litigant, 
disappeared from the case. The trial 
court held that the defendants Everett 
Bros., Gibson & Co. were entitled to the 
fund as against the receiver of the Ex- 
change Bank. The general term modi- 
fied the judgment by reducing the recov- 
ery to $5,349.45, and from this deter- 
mination the receiver appeals to this 
court. Theanswer of the Norfolk claim- 
ants states, and the trial court found, 
certain important facts in their favor, 
which, in the process of working out the 


result reached in the courts below, were 
fundamental: 
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(1.) That on the 30th day of March, 1885, Ev- 
erett Bros., Gibson & Co. deposited with the Ex- 
change Bank at Norfolk, for collection only, 
what is designated in the case as an ‘‘out-of-town 
draft,” to-wit, their sight draft drawn on Murch- 
inson & Co. of New York city, and payable there 
for $12,303.52. That this draft was indorsed by 
the drawers in the form in which, by agreement 
and custom between the parties, drafts for col- 
lection only were to be indorsed, and then mailed 
by the collecting bank to the plaintiff at New 
York on the same day thatit was deposited. On 
the afternoon of March 31st, the draft was pre- 
sented by the plaintiff to the drawees who gave 
the plaintiff their check for the same which, on 
April 1st, was collected through the clearing- 
house, and the amount placed by the plaintiff, on 
its books, to the credit of the Exchange Bank in 
its account. 

(2.) That on April 2, 1885, the Exchange Bank, 
to which the draft had been delivered and cred- 
ited as above stated, suspended payment in the 
morning, notice of which was not received by 
the pJaintiff till the afternoon, and, prior to the 
suspension at Norfolk, no notice had been re- 
ceived by that bank of the collection and credit 
of the proceeds of the draft by the plaintiff in 
New York. That this suspension was due to the 
fact that, for more than six months before, the 
bank was utterly and hopelessly insolvent to the 
knowledge of all its managing officers, and that 
this state of insolvency was produced by the mis- 
conduct of its managing officers in withdrawing 
large sums of money from the funds of the bank 
for their own purposes. That this condition of 
the Exchange Bank was not disclosed to or with- 
in the knowledge of Everett Bros., Gibson & Co. 
when the draft was deposited and credited, and 
that its receipt by the bank was a fraud upon the 
parties depositing it which precluded the collect- 
ing bank from acquiring any title to it or its pro- 
ceeds. 


The finding that by agreement the 
draft was received for collection only is 
supported by some, and that in regard 
to the fraud perpetrated on the drawers 
of the draft by abundant evidence. In- 
deed, the latter fact is admitted by the 
receiver, and assumed by his counsel, in 
almost every step of the discussion. 
That the drawers of the draft had the 
right, under such circumstances, to re- 
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claim it or the proceeds, upon discovery 
of the facts, from any one to whose hands 
it came, who did not occupy the position 
of a bona fide holder, is too clear to ad- 
mit of controversy. Cragie v. Hadley, 99 
N. Y. 131, 1 N. E. Rep. 537; Anon., 67 
N. Y. 598. The argument in support of 
this appeal, as we understand it, denies 
the application of this rule to the peculiar 
facts and circumstances of this case, but 
not the rule itself. The proceeds of the 
draft in question were intermingled with 
a credit on plaintiff's books, before the 
draft was collected and credited, of $5,- 
142.66, and those of 30 other drafts 
mailed at the same time from the Norfolk 
Bank to the plaintiff, and collected and 
credited at the same time, substantially, 
and in the same way, by the plaintiff, 
together with some smaller items re- 
ceived at or about the same time, but 
subsequently collected and credited, the 
whole mass, including the draft which 
is the subject of coptroversy in this suit, 
amounting to something over $26,000. 
This credit to the Norfolk Bank, how- 
ever, was reduced to $5,349.45, the sum 
awarded to the respondents, subsequent 
to the collection of the draft, in conse- 
quence of payments made by the plain- 
tiff for or upon the order of the Norfolk 
Bank, and before notice of its suspension. 
As the Exchange Bank did not acquire 
any title to the draft, by reason of its 
fraud, it became the trustee of the draw- 
ers as to its proceeds, and as the ident- 
ical money received upon its collection 
could not be reached, certain equitable 
rules are applicable to the facts of the 
case. 

When money held by a person in a 
fiduciary capacity has been paid or de- 
posited by him in his general account at 
a bank, the party for whom the money 
is held can follow it, and has a charge 
on the balance in the banker’s hands; 
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and if a person holding money in a fidu- 
ciary capacity pays it to his account at 
his bankers, and mixes it with his own 
money, and afterwards draws out sums 
by checks, generally, and in the ordinary 
manner, ‘the drawer of the checks must 
be taken to have drawn out his own in 
preference to the trust-money. The 
rule attributing the first drawing out to 
the first payments in, does not apply to 
such a case. Xnatchbull v. Hallett, 13 
Ch. Div. 696: Baker v. Bank, 100 N. Y. 
31, 2 N. E. Rep. 452; ational Bank v. 
Insurance Co., 104 U. S. 54. 

In the course of administration ot the 
assets of the bank by the receiver, the re- 
spondents presented and proved a claim 
as creditors, which included the draft in 
question andreceived a dividend thereon. 
The trial court has found that, when they 
presented the claim and received the 
dividend, they were in ignorance of the 
facts which constituted the fraud on the 
part of the bank. It is also found that 
a second dividend was ordered upon the 
claim filed by the respondents which em- 
braced the draft as well as other claims 
resting wholly in contract. The re- 
spondents refused to receive this divi- 
dend, so far as it included the draft, and 
they allowed to the receiver, out of the 
second dividend upon their claim, ex- 
clusive of the draft, the full amount they 
had received in the first dividend upon 
the claim involved in this action. This 
was a sufficient rescission of what had 
been done under a mistake as to the facts. 
They were not bound to return the ident- 
ical money received. The equitable rule, 
requiring the party rescinding to restore 
what he has received, was satisfied when 
the receiver was permitted to return an 
equivalent sum, which belonged to the 
respondents in any event as general cred- 
itors under another claim. A//erton v. 
Allerton, 50 N. Y. 670. 
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Much of the argument in support of 
the appeal was based upon the assump- 
tion that the sum awarded to the re- 
spondents represents in part the proceeds 
of drafts delivered by other parties to 
the Norfolk Bank at the same time, and 
under the same conditions and circum- 
stances as the one in question; that the 
rights and equities of these parties to 
the fund are as strong as the equit:es of 
the respondents The answer to this 
position is that the drawers and owners 
of the other drafts have not elected, as 
the respondents have, to pursue this pe- 
culiar form of remedy, but have elected 
to waiye the fraud, if any was perpetrat- 
ed, in receiving their drafts by the bank, 
and to confine their claim, as simple con- 
tract creditors, to the assets in the hands 
of the receiver. They are not parties to 
this action asserting that any fraud was 
committed against their rights, or that 
for that or any other reason their title to 
the drafts or their proceeds was not af- 
fected by the transaction with the bank. 
The receiver takes the position that the 
title to all the drafts passed to the bank, 
and, what remained of their proceeds, to 
him, and does not claim in his answer, 
as the respondents do, that the bank 
committed any fraud upon them; nor is 
there any finding or request in the rec- 
ord upon which this argument can be 
based. 

The counsel for the receiver claims 
that in any event an item of $417.06, 
the proceeds of one or more of the small 
drafts last mentioned, and which was al- 
lowed in the amount awarded to the tfe- 
spondents, but which had been restored 
or allowed by the receiver to the owner, 
was erroneously included in the judg- 
ment. As to that point it is sufficient to 
say that the process of tracing the pro- 
ceeds of the respondents’ draft, and 
computing the amount of the balance to 
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which they were entitled, upon the equit- 
able rules above stated, which were 
adopted by the trial court, involved the 
determination, in some sense, of a ques- 
tion of fact; and as there is no distinct 
finding or request to find, as to this par- 
ticular item, we cannot say that any er- 
ror was committed in that regard. On 
the whole, we think that the case was 
rightly decided below, and that the judg- 
ment should be affirmed, with costs. 
All concur, except ANDREws, J. not vo- 
ting, and Ear, J., dissenting. 


PROMISSORY NOTE—PAYABLE 
“ON OR BEFORE ”"—NEGOTIA- 
BILITY. 





Supreme Court of Missouri, Nov. 17, 1890. 





First NATIONAL BANK OF SPRINGFIELD 
v. SKEEN. 


1. The fact that a note is payable “on or before”’ a 
certain date does not affect its negotiability. 

2. Inanaction on a promissory note, its execution 
and its transfer to plaintiff by the payee were admitted 
by the answer. Plaintiff produced the note on the 
trial, and defendant by his evidence proved that plaint- 
iff was a bona fide purchaser before maturity. edd, 
that the court properly rejected defendant’s offer to 
prove failure of consideration as irrelevant, and di- 
rected verdict for plaintiff. 


Appeal from circuit court, Johnson 
county; CHARLES W. SLoan, Judge. 


This is an action upon a promissory 
note of the following tener: 


**$417.00. Holden, Mo., July 7, 1884. For 
value received, on or before the first day of Sep- 
tember, 1885, the undersigned promise to pay, 
to the order of Springfield Engine & Thresher 
Company, four hundred and seventeen dollars, 
payable at Farmers’ & Commercial Bank, Hold- 
en, Mo., with interest at 8 per cent. from date 


until due, and 10 per cent. after due. J. T. 
FANCHER. W. A. SKEEN. Post-office address, 
Holden, Mo., county of Johnson. Residence, 


four miles north-west of post- office. ” 
The petition is in the usual form, 


averring that plaintiff was a purchaser 
for value, before maturity, by indorse- 
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ment from the payee. The answer aa- 
mitted the execution of the paper and its 
transfer to the plaintiff, but asserted 
that the latter took place after maturity; 
and, further, that there was a total fail- 
ure in the consideration of which plaint- 
iff had notice. The new matter in the 
answer was put in issue by areply. At 
the trial, plaintiff read in evidence (with- 
out objection) the note with the indorse- 
ment to itself by the payee, and then 
rested. Defendant then introduced the 
deposition of Cyrus A. Phelps, cashier 
of the plaintiff, who testified that, as such 
cashier, he purchased the note in ques- 
tion for plaintiff, for value, before ma- 
turity, without knowledge of any tailure 
of consideration of the note, or any of 
the matters set up in the answer, and 
without any knowledge that the Spring- 
field Engine & Thresher Company war- 
ranted or guaranteed machinery sold by 
them, and took the paper, with other, in 
the ordinary course of business. Phelps 
also testified that, at that time, he was 
also vice-president, and one of the di- 
rectors, of the Springfield Engine & 
Thresher Company, but took no active 
part in the management of the business 
of said company and knew nothing of 
the details. Did not know what this 
note was given for. Supposed it was 
given for machinery. Did not know 
that the company gave warranties with 
its machinery. Defendant also intro- 
duced in evidence the deposition of Jos- 
eph B. Cartmell, secretary of the said 
Springfield Engine & Thresher Com- 
pany, who testified that he sold the note 
to plaintiff and corroborated the tes- 
timony of Phelps. Thereupon, defend- 
ant announced that he had no other or 
further evidence tending to prove that 
plaintiff received or had any notice, at, 
or prior to, the time it purchased said 
note, of the existence of a warranty, or 
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contract, or failure of consideration. De- 
fendant then offered evidence tending to 
prove a failure of consideration of the 
note, and that the Springfield En- 
gine & Thresher Company, the payee, 
had notice thereof, before the transfer of 
the note, but the court rejected the offer, 
and defendant duly excepted. The case 
was then closed, and the court instruct- 
ed the jury to find the issues for plaint- 
iff. The jury returned a verdict for 
plaintiff on which judgment was ren- 
dered, and defendant in due course ap- 
pealed to the Kansas City court of ap- 
peals, where the case was duly heard, 
and judgment affirmed, as reported in 29 
Mo. App. 115; but the court being di- 
vided in opinion, certified it here in pur- 
suance of the constitutional requirement 
on that subject. 

J. P. Orr and Samuel P. Sparks, for 
appellant. /. IW. Suddath and O. J. 
Fouts, for respondent. 

Barciay, J., (after stating the facts as 
above.) The trial court ruled that the 
note in controversy was negotiable. 
This is a vital question in the case, and 
will be first considered. The objection 
to its negotiability rests on the use of the 
words ‘‘on or before the 1st day of Sep- 
tember, 1885” in connection with the 
promise to pay. It is claimed that such 
language makes the time of payment un- 
certain; and, hence, destroys its nego- 
tiable character. The law governing 
such paper is the outgrowth of the usages 
of commerce. In determining disputed 
questions in its application, it is often 
useful to recur to the objects and pur- 
poses of the law, and to observe how far 
they may be promoted or defeated by 
the acceptance of any proposed construc- 
tion of it. The reason of any law is its life, 
and a correct conception of its reason is 
oftentimes essential to a proper under- 
standing of the meaning and tendency 
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of the law itself. The general statement 
is frequently met that bills and notes, to 
be negotiable, must, among other things, 
be payable at a time certain. This is 
assuredly so, and it is not difficult to 
discern the reason upon which that rule 
stands. Commercial paper, in its incep- 
tion, was a device adopted by merchants 
and bankers for the ready transfer of 
credits between distant points. The 
earliest form of it yet in use was the bill 
of exchange, whose negotiability, ac- 
cording to the custom of merchants, re- 
ceived recognition in the common-law 
courts, at first reluctantly, but after- 
wards most willingly, when its utility in 
the business world came to be better un- 
derstood. Promissory notes of certain 
form were then given by statute in Eng- 
land, (3 & 4 Anne, c. 9,) as they now 


have with us, the same effect and nego- - 


tiability as inland bills of exchange, 
(Rev. St. 1889, § 733.) The leading 
purpose of such bills was, as their name 
imports, to facilitate exchanges. They 
were intended, primarily, as substitutes 
for money in the transaction of com- 
merce, and, therefore, by the general 
understanding and usage of those em- 
ploying them, were closely assimilated 
to that commodity. Their form, how- 
ever, permitted the retention of title in 
the owner in such manner as to avoid 
some risks of loss incident to the ex- 
change of money itself. These charac- 
teristics made such paper extremely use- 
ful and popular in commercial dealings, 
and naturally led the mercantile world to 
insist on the recognition of its negotiabil- 
ity, which is its most essential attribute. 
Hence was evolved the legal rule pecu- 
liarly favoring innocent purchasers for 
value before maturity, as well as that re- 
quiring certainty in the time of payment 
which were already recognized mandates 
of the customary law of merchants. 
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Having in view the reasons on which 
these rules are founded, it would seem 
obvious that a certainty of ultimate pay- 
ment promised should not be considered 
impaired by the intervention of an op- 
tion, in favor of the maker, to discharge 
his obligation at an earlier time. The 
paper still retains a fixed date when the 
promise to pay must be performed. It 
is nO more uncertain for practical pur- 
poses than a bill drawn, for example, ‘‘at 
sight,” or ‘‘on demand, ” neither of 
which phrases has ever been held to di- 
minish negotiability. Yet, with regard 
to bills so drawn, the holder exercises 
the unquestioned option of fixing the 
time when the direction to pay becomes 
absolute. The case does not require us 
to attempt to formulate any general rule 
by whichthe certainty necessary to the ne- 
gotiability of such paper may be gauged. 
It is enough, for the present, to announce 
the conclusion we have reached, that the 
note in controversy in this litigation is 
negotiable. The learned trial judge and 
court of appeals correctly ruled to the 
same effect. The remark made in Chou- 
teau Vv. Allen, 70 Mo. 339, intimating a 
contrary view, should not be regarded 
decisive of the question, as the exact case 
here presented was not then considered. 

2. The decision of the foregoing point 
leaves little further to be said. Under 
the pleadings, the execution of the note 
and its transfer to plaintiff were admit- 
ted. When the latter produced the note, 
it amounted to evidence tending to prove 
that it had been acquired before matur- 
ity, and for value. When plaintiff rest- 
ed, defendant, by his own evidence, es- 
tablished that plaintiff had purchased the 
note, without notice of any failure of con- 
sideration, before maturity. Thereafter, 
defendant's offer to prove failure of con- 
sideration was properly rejected. It 
was irrelevant to the issues made by the 
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pleadings, in view of the facts already 
before the court, as disclosed by the 
proofs of both parties. In that state of 
the case, the court correctly directed the 
jury to return a verdict for plaintfff on 
the undisputed facts. The judgment of 
the court of appeals and of the circuit 
court are hence affirmed, all the judges 
agreeing. 





RAISED DRAFT—LIABILITY FOR 
LOSS. 





Court of Appeals of New York, Second Di- 
viston, Oct. 21, 1890. 





NATIONAL BANK OF COMMERCE v. MAN- 
UFACTURERS’ & TRADERS’ BANK. 


1. A draft drawn by plaintiff on its New York cor- 
respondent was raised by the payee, and, as so raised, 
deposited with defendant, which gave the payee credit 
for the fullamount of the raised draft. Defendant sub- 
sequently forwarded the draft to plaintiff's New York 
correspondent, which paid defendant the full amount 
of the draft as raised, and charged that amount to 
plaintiff. Subsequently, defendant, having ascer- 
tained that the draft had been raised, directed plaint- 
iff to procure the draft from its New York correspon- 
dent, make affidavit to the correct amount, and send 
the draft to defendant, when it agreed to remit the dif- 
ference. //e/d, that plaintiff's acceptance of and com- 
pliance with this proposition obligated defendant to 
pay plaintiff the face of the raised draft less the amount 
for which it was originally drawn. 

2. On defendant's delay in making the agreed pay- 
ment, plaintiff directed defendant to return the draft 
and affidavit, and notified its New York correspondent 
that it would not recognize the payment of the draft 
for more than the original amount. //e/d, that plaint- 
iff thereby rescinded the contract under which defend- 
ant became liable for the difference between the origi- 
nal and raised amount of the draft and plaintiff cann >t 
subsequently maintain an action against defendant on 
such contract. 

3. Neither can plaintiff recover the difference from 
defendant in an action for money had and received, as 
defendant did not obtain plaintiff's money, but that 
of its New York correspondent. 

Affirming 48 Hun, 615, mem. 


Appeal from judgment of the general 
term of the supreme court reversing a 
judgment entered on a report of a ref- 
eree in favor of the plaintiff. 

On the 3zoth of October, 1882, the 
plaintiff drew a draft on the Manhattan 
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Bank, its New York correspondent, for 
$17, to the order of J. T. Watson. The 
payee, or some other person, altered this 
draft by changing the date to November 
2d, the name of the payee to James T. 
Watson, and the amount to $3,462.40. 
November 3, 1882, Watson deposited 
this raised draft with the defendant and 
had credit for the full amount. The de- 
fendant forwarded the draft to its New 
York correspondent, the Bank of the 
Republic, and that bank presented it at 
the Manhattan Bank, which paid the 
full amount of $3,462.40, and charged 
that amount to the plaintiff. On the 14th 
of November, the defendant inquired of 
the plaintiff by telegraph for what 
amount the draft No. 9,609 was issued, 
and the plaintiff at once replied that it 
was issued for $17. On the same day 
the defendant wrote the plaintiff ac- 
knowledging the receipt of the telegram, 
and saying that Watson had deposited 
the plaintiff's draft for $3, 462,40 0n Nov- 
ember the 3d, and had drawn a part of 
it, and that defendant had forwarded the 
draft to New York, and the same had 
been paid by plaintiff's correspondent, 
and closing as follows: 

‘* Please procure the draft from your correspon- 
dent, make affidavit to correct amount, and send 
it with the draft direct to me, and I will remit 


difference. Please do not make this matter pub- 
lic, as we hope to catch Watson.” 


Two days later the plaintiff answered 
that the draft had been ordered returned, 
and that the defendant’s wishes should 
be strictly complied with. The plaintiff 
procured the draft from its correspond- 
ent, made affidavit to the correct 
amount, and on November 21st sent the 
affidavit and the draft tothe defendant, 
and did not make the matter public. 
November 25th the defendant acknowl- 
edged its receipt of the draft and affidavit 
in a letter in which it also raised 
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the question whether the signature of 
plaintiff's cashier was not also forged. 
Replying to this letter two days later, 
the plaintiff, among other things, said: 

‘* We have complied with your every request, 
even to keeping the matter strictly confidential, 
and now beg to request that you remit immediate- 
ly. The excess stands charged against us on the 
books of the Manhattan Bank, and we desire to 
be placed in funds that it may be corrected. * 
* * Unless immediately placed in funds, as 
promised by you, our remedy will be to refuse 
credit to the Manhattan, who paid the draft on 
your indorsement, and that of the National Bank 
of the Republic, your New York agent, and it 
should be refunded at once.” 

Plaintiff followed its letter by the fol- 
lowing telegram to defendant on No- 
vember 29; 

‘* Remit difference in draft, or return it, with 
affidavit attached, by express to-day.” 

Thereupon, and on December 2d, the 
defendant returned to plaintiff the draft 
and affidavit, who retained them. On the 
same day that plaintiff demanded the re- 
turn of the draft and affidavit, it wrote 
to the bank of the Manhattan Company 
reciting the facts, and notifying it that 
the plaintitf would not recognize the pay- 
ment of the draft for more than the orig- 
inal amount, to-wit, $17. | Nevertheless, 
the Manhattan Company, in the next ac- 
count current rendered by it, charged 
the plaintiff with the full amount of the 
raised draft. Subsequently, by some 
arrangement between the Manhattan 
Bank and defendant, to which the plaint- 
iff was not a party, the Manhattan Bank 
credited to the plaintiff on account of 
this draft the sum of $2,533.90. The 
defendant declined to pay the balance of 
$911.50 to plaintiff, and hence this action. 

George Gorham, for appellant. Sher- 
man S. Rogers, for respondent. 


ParKER, J., (after stating the facts as 
above.) Three questions are presented 
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for consideration, and are determined 
as follows: 

1 Plaintiff's acceptance of and subse- 
quent compliance with the proposition 
of the defendant obligated the defend- 
ant to pay to it the face of the raised 
draft less $17, the amount for which it 
was originally drawn. 

2. The subsequent transactions be- 
tween the parties were in legal effect a 
rescission of such contract, and thus the 
plaintiff parted with its right of recovery 
thereon. 

3. The action cannot be sustained as 
in effect one for money had and received, 
as it does not appear that defendant. re- 
ceived moneys belonging to the plaintiff, 
or to which it was entitled. The de- 
fendant did not obtain plaintiff's money, 
but rather that of the Manhattan Com- 
pany. As the plaintiff had not request- 
ed payment of it beyond the amount of 
$17, the sum paid in excess was the 
money of the Manhattan Company, 
which it could have recovered of defend- 
ant, but not of plaintiff. White v. Bank, 
64 N. Y. 316. Subsequently, it is true, 
it charged the plaintiff in its account 
current with such amount, but the act 
was without authority, and did not affect 
the legal status of the parties. The order 
should be affirmed, and judgment abso- 
lute rendered in favor of the defendant 
on stipulation. All concur, except Brap- 
LEY and HaicGur, JJ., not sitting. 
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COLLECTION FOR NON-DEPOS- 
ITOR—CREDIT OF PROCEEDS— 
IS BANK DEBTOR OR TRUS- 
TEE? 








Supreme Court of Towa, October 28, 1890. 





Nurse v. SATTERLEE. 


1. A bank which collects a letter of credit, left with 
it for that purpose only, holds the proceeds as a trust 


fund, though it credits the amount to the owner on its 
books, and notifies him of the collection,and he does not 
at once demand his money, and where the bank de- 
posits the proceeds with another bank, and afterwards 
makes an assignment for the benefit of creditors, the 
owner of the letter of credit is entitled to be paid in 
full. 

2. One who files a claim against an assignor for ben- 
efit of creditors with the assignee does not thereby 
waive any claim he may have for other or greater pay- 
ment than that to which the general creditors are en- 
titled. 

Appeal from district court, Hanson 
county; C. H. Lewis, Judge. 

This action is based upon an agreed 
statement of facts. The subject-matter 
of the controversy is the proceeds of a cer- 
tain draft or letter of credit which the 
Exchange Bank of Dunlap collected for 
the plaintiff, After the collection the 
bank became insolvent, and made an as- 
signment for the benefit of its creditors. 
The defendant, Satterlee, is the assignee, 
and the contention between the parties 
is whether the plaintiff should recover 
the full amount of the collection, or mere- 
ly the fro rata amount due to the com- 
mon creditors of the bank. The district 
court rendered a judgment and decree 
for the full amount of the claim, and the 
defendant appeals. 


Charles McKenzie, for appellant. 


Rorurock, C. J. The material facts 
as disclosed by the agreed statement are 
as follows: The plaintiff delivered the 
letter of credit to the bank on the 31st 
day of October, 1888, and the bank de- 
livered to him a receipt in these words: 

“Oct. 31, 1888. Received from A. J. Nurse 
for collection letter of credit for £179, 19s. 7d. 
from London and Coventry Banking Company. 
$209 advanced on same, L A, SHERMAN, cash- 
ler.” 

The plaintiff at that time had just re- 
moved from England to the United 
States. He fixed his residence in the city 
of Omaha, Neb., about, or in a short time 
after, November 1, 1888. The draft or 
letter of credit was delivered to the bank 
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by C. H. Nurse, the plaintiff's agent, 
and the $200 advanced was paid by the 
bank to said agent. On the 6th day of 
November, 1888, the said bank sent the 
said letter of credit to the Bank of Mont 

real at Chicago, and by letter requested 
a remittance of the proceeds to said Ex- 
change Bank. Onthe 8th day of No- 
vember, 1888, the Bank of Montreal sent 
the following letter to the Exchange 
Bank: 


Chicago, Illinois, November 8, 1888. ToCash- 
ier Exchange Bank, Dunlap, lowa—Dear Sir: In 
payment of your collection, London and Coventry 
Banking Company, £179. Igs. 7d., received in 
your favor of the 6th inst. We enclose draft on 


Bank of New York, $872.45, ex. $.843%. We 
trust that you are satisfied as to the identity of 
payee. Yours truly, J. H. Munpt, Manager.” 


On the roth day of November, 1888, 
the Exchange Bank made the following 
entry on its journal: ‘“Arthur Nurse, 
proceeds of letter of credit, $671,” and 
a like entry was made at the same time 
on the credit side of the ledger of the 
bank. Prior to the 15th day of Novem- 
ber, 1888, the cashier of the Exchange 
Bank advised the said C. H. Nurse of 
the fact that the proceeds of said letter 
of credit had been received by the bank, 
and at or about the same time the said 
C. H. Nurse notified the plaintiff by let- 
ter that the money had been collected, 
and that proceeds were held by the Ex- 
change Bank subject to plaintiff's order. 
On the same day that the Exchange 
Bank made the above entries upon its 
journal and ledger, it sent the draft for 
$872.45 to the Council Bluffs Savings 
Bank with directions to place the same 
to the credit of the Exchange Bank, 
which was done. The Exchange Bank 
had for some time kept an account with 
the said Council Bluffs Savings Bank 
against which it drew drafts. The ac- 
count was kept in the usual manner, and 
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was credited with remittances made and 
charged with drafts drawn by the Ex- 
change Bank. On the 14th day of Jan- 
uary, 1889, the said Exchange Bank 
made a voluntary assignment for the 
benefit of its creditors. The defendant 
is the assignee, and the assets of the 
bank are insufficient to pay the creditors. 
This was the only transaction the plain- 
tiff ever had with said bank, and he 
has not been paid anything upon said 
collection, excepting the $200 as above 
stated. On the 4th day of March, 1889, 
the plaintiff filed with the defendant, as 
the assignee of said bank, his claim aris- 
ing out of the receipt by said Exchange 
Bank of the proceeds of the letter of 
credit. At the time the assignment was 
made by the bank, there was $2,000 
standing to its credit in the Council Bluffs 
Savings Bank. 

It is urged in behalf of appellant that 
the plaintiff, by filing his claim with the 
assignee for allowance as a creditor of 
the insolvent bank, waived all right to 
other or greater payment than that to 
which the general creditors were entitled. 
We do not concur in this view. For 
aught that appears the plaintiff may 
have believed, when he filed the claim, 
that the assets would be sufficient to 
pay all the creditors in full. The filing 
of the claim did not operate to the pre- 
judice of the rights of any one. No 
creditor of the bank has been misled or 
lost any advantage by it. The defend- 
ant assignee has not changed his position 
nor incurred any liability thereby. There 
are no facts shown which amount to a 
waiver or estoppel as against the plain- 
tiff. See McLeod v. Evans, 66 Wis. 406, 
28 N. W. Rep. 173, 214. 

It is urged with apparent confidence 
by counsel for appellant, that the facts 
establish the relation of debtor and cred- 
itor between the plaintiff and the bank, 
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and that the plaintiff has no more right 
to a preference in payment than any 
other depositor in the bank. Surely it 
ought not to be claimed that any such 
relation as depositor was intended by the 
parties in the first instance. The plain- 
tiff delivered the letter of credit for col- 
lection. He did not take a certificate of 
deposit, but an ordinary receipt for a col- 
lection. When the collection was made 
there was no change made ia the relation 
of the parties. The entry made in the 
bank-books did not change the transac- 
tion to a deposit. Even if the officers of 
the bank had made it appear by the bank- 
books that the transaction was a deposit, 
it would not have affected the rights of 
the parties. The plaintiff could not be 
transformed into a depositor without his 
consent. The only fact in the case tend- 
ing in the least degree to show any other 
relation than that of principal and agent 
is that the plaintiff did not call for his 
money at once upon being notified that 
it had been collected. But this delay 
does not authorize the finding that the 
plaintiff regarded the bank as bearing 
any other relation to him than that of a 
collector. The money was therefore 
held by the bank in the nature of a trust 
fund. Instead of keeping the trust funds 
separate and apart from other funds of 
the bank, it was deposited with the Coun- 
cil Bluffs Savings Bank, and when the 
assignment was made, there was a bai- 
ance in that bank in favor of the Ex- 
change Bank amounting to $2,000. 
Under this state of facts the plaintiff is 
entitled to full payment. We have re- 
cently had occasion to examine quite 
fully the same question or principle in 
the cases of /ndependent District of Boyer 
v. King, 45 N. W. Rep. 908, and in Plow 
Co. v, Lamp, Id. 1049. It is sufficient to 
refer to those cases, and the authorities 
therein cited. We might say, however, 


LAW JOURNAL. 25 
in conclusion, that the case is very much 
the same in its facts as that of AflcLeod 
v. Evans, supra, with the exception that, 
in that case, the money collected could 
not be traced to any distinct fund. Here 
it is to be found as a deposit in the Coun- 
cil Bluffs Savings Bank. This difference 
in the cases is the ground upon which a 
dissenting opinion was based in the cited 
case. The judgment of the district court 
is affirmed. 


PROMISSORY N OTES—INCLU- 
SION OF COMPOUND INTEREST 
—USURY. 


Supreme Court of Illinois, Oct. 31, 1890. 


Drury v. WOLFE, ¢f ux. 


An agreement to make interest as it matures become 
principal so as to bear interest, when such interest is 
not evidenced by separate negotiable instruments, 
and the rate of interest charged is the highest legal 
rate, constitutes usury. McFadden v. Fortier, 20 Ill. 
509, distinguished. 


Appeal from appellate court, second 
district. 

Bill by William Drury against Wash- 
ington Wolfe and Rebecca Wolfe, his 
wife, to foreclose a mortgage. The de- 
fense was usury. The bill was dis- 
missed at the hearing, the appellate 
court affirmed the decree, and complain- 
ant appeals. 

Pepper & Scott for appellant. 
& Bassett for appellees. 


Bassett 


SCHOLFIELD, J. Wolfe, being indebted 
to Drury $8,000 for loaned money, gave 
him his four promissory notes therefor 
as follows: One for $2,000 payable one 
year after date; one for $2,500, payable 
two years after date; one for $2500, 
payable three years after date; and one 
for $3,275.80, payable four years after 
date—all bearing interest at the rate of 
ten per cent. per anuum after due. The 





26 THE BANKING LAW JOURNAL. 


rate of interest then allowed by our stat- 
ute for money loaned was 10 per cent. 
per annum, and any sum charged for 
the use of money, greater than that rate 
would produce, was usury. The ques- 
tion is, under that statute is there usury 
in these notes? It is impossible to so 
calculate simple interest in advance upon 
$8,000 for the respective times of these 
notes, at the rate of 10 per cent per an- 
num, as to produce, when added to its 
principal, theirseveral amounts. A cal- 
culation will demonstrate that, to pro- 
duce the amounts of these notes, at 10 
per cent. per annum, simple interest will 
require the use of $1,818.18 2-11 for one 
yéar; $2,083.33 for two years; $1,- 
923.07 9-13 for three years; and $2, 339.- 
85 5-7 for four years,—aggregating $8, - 
164.43, and being greater than the 
amount of money loaned, $164.43. And 
so, necessarily, there must be usury in 
the notes. Bnt counsel say the amounts 
of the several notes were determined 
thus: 


Principal 
One year’s interest at Io per cent 


e $8,800 oo 
Deduct amt. to be paid according to 
contract, which was put in first note 2,000 00 


Balance 
Second year’s interest 
Deduct amt. to be paid according to 
contract put in second note 
Balance 
Third year’s interest 
Deduct amt. to be paid according to 


contract, put in third note 


Balance 
Fourth year’s note 


$3,275 80 
But it is plain that the effect of this is 


Put in fourth note 


to charge compound interest. Nothing 
is in fact paid, and the amount to be 


paid is the amount of these several 
notes, which can be reached only by 
compounding interest. But counsel con- 
tend that the mode here adopted to reach 
these amounts is sanctioned by McFad- 
den v. Fortier, 20 Ill. 509. That case 
simply applies the now familiar rule that 
where payments are made upon an in- 
terest bearing debt, before the satisfac- 
tion of such debt, interest shali be com- 
puted upon the debt to the time of the 
first payment, and, if that payment ex- 
ceeds the interest, the interest shall be 
added to the principal, and the amount 
of the payment deducted from the sum; 
and interest shall then be computed upon 
the remainder until the next payment, 
etc. The difference between that case 
and the present is simply voluntarily 
paying interest due at different times se- 
lected by the debtor, before the payment 
of the debt, and agreeing, in advance to 
make interest principal as it shall mature, 
and thereafter bear interest; or, in other 
words, the difference between voluntarily 
paying interest matured upon a debt, 
from time to time, and agreeing, in ad- 
vance, to pay compound interest upon a 
debt. The general rule recognized by 
this court is, parties cannot be bound, by 
any contract made before interest is due, 
for the payment of compound interest. 
(Leonard v. Villar’s Adm’r, 23 Ml. 377; 
Bank v. Davis, 108 Ill. 633: Harris v. 
Bressler, 119 Ill. 467, 10 N. E. Rep. 188; 
Peddicord v. Connard, 85 lll. 102; Leonard 
v. Patton, 106 Ill. 99); but, after interest 
is due, it may, by agreement then made, 
be added to the principal, and made to 
thereafter bear interest. (Zhayer v. Min- 
ing Co., 105 Ill. 553; Gilmore v. Bissell, 124 
Ill. 488, 16 N. E. Rep. 925; M/cGovernv. 
Insurance Co., 10g Ill. 151; Van Benschoo- 
ten v. Lawson, 6 Johns. Ch. 314.) There 
is perhaps, an exception to the rule, as 
first above stated, in the case of interets 
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coupons annexed to commercial paper. 
Such coupons bear interest. Bennesonv. 
Savage, 130 Ill. 352, 22 N. E. Rep. 838, 
and cases there cited. But.in such case, 
interest is not compounded indefinitely. 
Interest is simply payable upon the am- 
ount of the face of the coupon; and that 
the coupon bears interest is solely because 
of the character given it by commercial 
usage. Hurora v. West, 7 Wall. 105; 
Mercer Co. v. Hackett, 1 Wall. 83; Mey- 
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er Vv. Muscatine, 1d. 384. There is there- 
fore no authority in this for holding that 
interest may be compounded indefinitely 
or at all in cases where the payment of 
interest is not secured by some negoti- 
able instrument, independent of the in- 
strument whereby the original indebted- 
ness, is presumed to be paid. We find 
no satisfactory reason for disturbing the 
judgment of the appellate court, and it 
is therefore affrmed. 


BANKERS AS TRUSTEES. 


The rule announced by the supreme 
court of Iowa in Wurse v. Satterlee, report- 
ed on another page, is worthy of brief 
comment, and comparison with other de- 
cided cases. The court holds that where 
a party, nota regular depositor, places 
a particular piece of commercial paper 
with a bank for collection, the ordinary 
bank and depositor relation of debtor 
and creditor does not arise upon receipt 
by the bank of the proceeds. And al- 
though the party depositing allows the 
proceeds to remain with the bank, after 
notice of the collection, this is not to be 
construed as a consent on his part to the 
creation of such a relation, but the bank 
remains a trustee throughout, holding 
the proceeds in trust, and subject, of 
course in its dealing with the fund, to 
the rules governing trustees in the care 
of trust property. This is a matter to 
be taken note of by bankers wherever 
such a rule obtains. Ordinarily, a bank 
collecting paper for a customer, places 


the amount to his credit, becomes his 
debtor therefor, and acquiring title to 
the specific proceeds, uses them as its 
own, by loaning them out. But its right 
and duty as a trustee of the moneys of 
another, it is clear, are different, and 
among other considerations where such 
a relation is imposed by the law, the 
practical question of compensation for 
collecting and holding the fund as trust- 
ee, and not as a banker, should enter in- 
to any dealings of this kind between 
bank and employing owner. The same 
view that a bank with whom a draft is 
left for collection by one not a regular 
depositor, is a trustee of the proceeds, 
and not a debtor, is held in Wisconsin. 
See McLeod v. Evans, 66 Wis. 401. 

On the other hand, the view that the 
banker, upon collection, becomes a debt- 
or has been held in Illinois, Zinkham v. 
Heyworth, 31 Ul. 519, whether the cus- 
tomer is a regular depositor, or keeps no 
account at the bank; although in the de- 
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cided case, the customer was in fact a 
regular depositor. A usage was proved 
in that case, as established in Chicago, 
for bankers to pass all collections for 
customers to their credit, like any other 
deposit, and this was so in the case of a 
single collection for a party not previous- 
ly a customer or depositor. The action 
was against the bankers by the depositor 
for not paying over the proceeds and the 
question whether they stood in the rela- 
tion of trustee or of debtor with regard 
to the amount collected was necessary to 
be solved in order to determine whether 
the form of action brought by the de- 
positor, ‘‘trespass on the case,’’ was 
maintainable. If the bank was debtor 


it was not maintainable, for the action 
was founded on a breach of duty as dis- 
tinguished from a breach of contract. 
Following is the language of the court, 
which expresses reasons for a conclusion 
contrary to that in lowa and Wisconsin, 


namely, that a banker collecting paper 
for one not a depositor, becomes, equal- 
ly as in the case of a regular depositor, 
a debtor upon collection. The court 
says: 


‘* Were this action against an attorney for not 
paying over money collected, we should not hes- 
itate to hold that case would lie. We think it is 
different in the case of a bank. Different duties 
and different rights arise in the two cases. The 
bank receives no fee for its services, but only the 
use of the money until it shall be called for by 
the creditor, while the attorney is entitled to a 
direct reward, and has no right to nse the money 
at all, but must pay it over to his client imme- 
diately, without demand. Money thus collected 
never becomes the attorney’s money; he has no 
right to make himself the debtor of the client 
by crediting him with the amount, while the 
bank may place the money in its vaults as its 
own, credit the customer with the amount, and 
thereby become the debtor of the customer, the 
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same as in case of an ordinary depositor, and 
this, whether the customer keeps an ordinary ac- 
count with the bank or not. Such is the univer- 
sal custom with banks, and if we may not take 
notice of this custom, it was abundantly proved 
at the trial. When the money is thus credited by 
the bank, it assumes every responsibility for its 
safety, while this not the case with an attorney. 
In many respects the undertaking is very differ- 
ent in the two cases. 

When this money was collected and placed to 
the credit of the plaintiff, the only*relation be- 
tween the parties was that of debtor and credit- 
or, and the form of the action should have con- 
formed to that relation. We think an action as 
for a tort would not lie.” 


So also in Texas, the supreme court 
in Jockusch v. Towsey, 51 Texas 129, say: 


‘* The collection of checks, bills of exchange, 
drafts,notes, and accounts, is within the ordinary 
business of banks in behalf of their customers. 
As a general rule, after the collection is made 
the bank becomes a simple contract debtor for 
the amount, less any commissions which may 
be charged. If the party for whom the collec- 
tion was made was a regular depositor the sum 
would be placed to his credit upon his regular 
deposit account, unless some peculiar usage or 
special instruction should demand a different 
course of dealing. Ifthe party has no deposit 
account, the bank simply owes him the amount 
on demand.” 


This divergence of judicial opinion 
upon the relation of bankers, holding 
collection proceeds, to employing owners 
who are not regular depositors, should 
be looked into and noted by bankers in 
different states, in order that they may 
profit by the knowledge obtained in 
carrying on their business transactions. 
As trustees, their rights, their duties, 
and their liabilities are very different 
from those of bankers holding a debtor 
relation, and these matters should be 
considered in connection with all deal- 
ings of this character. 
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QUERIES AND REPLIES. 


Taxation of National Bank Shares. 


WELLsron, Onto, December 8, 18go. 


Editor Banking Law /Journat: 

DrEAR Sik:—In discussing the tax on National 
Banks, in a previous number, you say all cases 
thus far decided have held that the shares of in- 
dividuals must be taxed instead of the bank as a 
whole. Now, suppose an auditor listed the bank, 
as a bank, at so much, and did not list the shares 
atall. The bank refuses to pay the taxes. In 
the meantime, a new auditor comes in, and a 
new treasurer. Can this new treasurer and au- 
ditor change the books of the old auditor and 
place the taxes against the individual stock- 
holders after the taxes have been due a year, 
and against the bank, as a whole, for that time? 

BANKER. 

Answer.—The 
from Ohio in which state the supreme 
court have decided that 
authority in the statutes of the state, 
nor of the United States, for listing and 
valuing the shares in a national bank in 
the aggregate, and placing such aggre- 
gate on the tax-list in the name of the 
bank. 


Such shares when listed and valued for 


above inquiry comes 


‘there is no 


taxation, are required to be placed on 
the proper tax-list in the names of the 
respective owners.” M¢/ler v. First Na- 
tional Bank, 1 BANKING LAW JOURNAL, 
332; decided 1889. 

The statutes of Ohio provide that the 
shares of bank stockholders shall be 
listed and taxed in the city, ward or vil- 
lage where the bank is located, and not 
elsewhere (Sec. 2762); provide for annu- 
al returns by cashiers to county auditors 
between the first and second Mondays 
of May, showing, among other things, 
the names and residences of stockhold- 
ers and the amount of stock held by 
each (Sec. 2765); and further provide 
that ‘‘ the listing of all personal property, 


moneys, credits, investments in bonds, 
stocks, joint stock companies, or other- 
wise, shall be made between the second 
Monday of April and the third Monday 
of May, annually.” (Sec. 2747.) 

In the case presented the county au- 
ditor, whose duty it was to list the 
shares of the national bank in the names 
of the individual shareholders, failed to 
do this, but listed the bank, as a bank, 
forso much, This, of course, was un- 
authorized by law, and the tax could not 
be collected from the bank. In this 
state of affairs, the question is submitted 
can a new auditor, stepping into office, 
change the books of the old auditor and 
list the taxes against the individual 
shareholders, after the lapse of over a 
year, during which time they have been 
standing listed against the bank as a 


whole? 


The change made would be in the na- 
ture of correcting an error of the pre- 
ceding auditor in assessing certain per- 
sonal. property to the wrong party, and 
in reaching a conclusion as to whether 
this can be done a year after the original 
entry, and the shareholders made liable 
for the tax, we are without the aid of 
any enabling statute covering such cases, 
but must look for solution of the ques- 
tion to the general principles of law. In 
some instances, remedy is provided by 
statute for the correction of errors or 
supplying of omissions in the tax-list of 
any year. Thus, for example, by section 
2781, Rev. Stat. Ohio, if any person 
shall, for any year or years make a false 
return of property for taxation, the 
county auditor is authorized to ascertain, 
for each year, the true amount of the 
property, not going back, however, fur- 
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ther than five years,and enter the amount 
ascertained, and fifty per cent. penalty 
additional, on the tax lists of his office, 
for collection by the county treasurer the 
same as other taxes. Also in the matter 
of real estate, by section 2803, if any au- 
ditor discovers that any assessor in any 
previous year shall have omitted to re- 
turn lands subject to taxation, or if the 
property has escaped taxation by reason 
of an error of the auditor, the auditor is 
to ascertain the value and enter the 
lands upon the duplicate of the county 
in the hands of the county treasurer, 
and add to the taxes of the current year, 
the simple taxes of each and every pre- 
ceding year in which the property es- 
caped taxation, as far back as the next 
preceding decennial appraisement and 
equalization of real estate in the county, 
unless, in the meantime, the property 
has changed ownership, when only the 
taxes chargeable since the last owner- 
ship are to be added. 

But while these statutory provisions 
exist, governing the cases named, no 
statute in Ohio is to be found covering 
a case like the present. On general 
principles, therefore, do the owners of 
taxable personal property, who have es- 
caped taxation thereon, for a given year 
by reason of an error in taxing the prop- 
erty to the wrong party, remain liable 
for the tax, or do they entirely escape? 
For brief answer, we quote the language 
of the supreme court of Minnesota in 
County of Olmsted v. Barber, 31 Minn. 
261. 

‘* Every piece of property, notexempted, owes 
to the state its proportionate share of the amount 
necessary to be raised by taxation for the ex- 
penses of the government. Although for any 
cause the proportionate share for any one year 
of any piece of property may not be enforced, 
or even ascertained, the debt remains, and it 


may be ascertained and enforced in any subse- 
quent year; and the owner cannot object to any 


particular mode adopted by the state for ascer- 
taining such share, and enforcing payment of it, 
unless such mode operate unequally or unjustly.” 

For a conciusion therefore, we would 
say that the shareholders remaining the 
same, and notice being given and an op- 
portunity ofered for the deduction of 
debts, from the amount taxable, the 
shares would not escape taxation for the 
previous year, but their owners would 
be liable for the proportionate amount. 


Validity of Town Bonds. 


F. KLoecKNER, Investment Securities, 6 Wall St., 
New York, December 20, 1890. 
Editor Banking Law Journal. 

Dear Str:—On November 12, 1890, a certain 
town in this State issued 140 bonds of $500 each 
made payable $2,000 annually, from the date of 
issuance, interest at 4 per cent. per annum, 

These bonds were issued under the laws of the 
State of New York of 1869, chap. 855, and claim 
to be issued under Section 2, and not under the 
entire act. 

Will you please inform me whether bonds of 
this class can be issued under a certain section 
of an act, (in this case section 2, stating nothing 
as to length of time bonds can run), and entirely 
ignoring section 1 of said act, which explicitly 
states that such bonds cannot be legally issued 
if they run for a longer period than ten years? 

F. KLOECKNER. 

Answer.—Chapter 855 of the laws of 
New York of 1869 is ‘‘ an act to extend 
the powers of boards of supervisors, ex- 
cept in the counties of New York and 
Kings.”’ Section 1, as amended, em- 
powers boards of supervisors, with the 
consent of town officers, to authorize the 
supervisor of any town to borrow money 
on the credit of the town ‘‘to build or 
repair any road or roads, or bridge or 
bridges in such town, or which shall be 
partly in such town and partly in an ad- 
jo.ning town.” The section limits the 
amount which may be borrowed in any 
year, empowers the board to prescribe 
the form of obligation and time and place 
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of payment, ‘‘ the time not to exceed ten 
years from the date of such obligation, 
and the rate of interest thereon not ex- 
ceeding six per cent. per annum.” 

Section 2, empowers boards of super- 
visors, 


‘*To provide for the use of abandoned turn- 
pike, plank or macadamized roads within any 
town as public highways; and for the improve- 
ment of any public highway laid out in pursuance 
of law; and for the location, erection, repair or 
purchase of any bridge, except over navigable 
streams; and for apportioning the expense of 
any public road or bridge upon such town as 
may be just; and for the borrowing of money by 
any town ortowns or by the county for the pur- 
poses aforesaid; or for general purposes in anti- 
cipation of taxation for such purpose authorized 
by law; but jurisdiction in the cases aforesaid 
shall not be exercised without the assent of two- 
thirds of all the members elected tosuch board.” 


And further provides that no special 
ordinance relating to any one town shall 
become operative unless it receive the af- 


firmative vote of the supervisor repre- 
senting that town. 

Assuming that the issue of bonds in- 
quired of was made for the purposesand in 
compliance with the requirements speci- 
fied in section 2, will their validity be af- 
fected by the fact that they are not all 
payable within the ten years limit pre- 
scribed by section 1, or do not otherwise 
conform to restrictions, or limitations 
upon amount, or otherwise, provided in 
that section? Or must we regard sec- 
tion 2 as a separate and independent en- 
actment, having no relation to section 1, 
not controlled by its restrictions as to 
amount and time, and conferring the 
powers specified upon the various 
boards? If we so view it, we readily 
see that the power to provide ‘‘for the 
borrowing of money by any town or 
towns” for the purposes named, without 
any restriction upon amount, or time 
of payment, is a power of wide scope, 
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liable to abuse, and impolitic to be.so 
freely conferred. And yet, if it is the 
law, such considerations apply to legis- 
lative repeal, or constitutional limit of 
amount, and do not affect the validity of 
bond issues made in conformity there- 
with. Is, then, section 2 independent of 
section 1, and not subject to the provis- 
ions or restrictions of the latter section? 

We are relieved from the necessity of 
discussing this subject upon general 
principles governing the construction of 
statutes, for the reason that the New 
York court of appeals has, in a case in- 
volving the construction of sections 1 and 
2 of the act named, clearly held that the 
provisions of one section are not con- 
trolled by the other. People v. Tompkins, 
64 N. Y. 53. 

In that case, the board of supervisors 
of Orange county, in pursuance of sec- 
tion 1, and after the consent of the town 
officers had been given, authorized the 
supervisor of the town of Cornwall to 
borrow a specified sum and issue bonds. 
Two-thirds of the members of the board 
did not vote for the resolution, and the 
supervisor of the town of Cornwall, a 
member of the board, voted against it. 
The supervisor refused to issue the 
bonds, and the action was for a manda- 
mus, directing him to borrow the money 
and execute certain bonds for that pur- 
pose. By the provisions of section 1 of 
the act, it will be observed, the Jdoard, 
with the consent of certain town officers, 
are empowered to authorize the borrow- 
ing of money, and under this, majority 
action is sufficient; but any action taken 
under section 2 requires the assent of 
two-thirds of all the members elected to 
the board, and a special ordinance relat- 
ing to a particular town requires the af- 
firmative vote of the supervisor of that 
town. The general term of the supremé 
court (6 Hun, 299) held the provisions 
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contained in section 2 applied to the 
matters specified in the first section, and 
the authorization of the board of super- 
visors in the case named was therefore 
invalid for the reason that it did not re- 
ceive the affirmative vote of the super- 
of Cornwall. The 
court of appeals, however, reverses the 


visor of the town 


lower court, and holds the two sections 
have no relation. The language of the 
court in construing sections 1 and 2 is 
quoted as being applicable to the case 
now considered. The court says: 

‘*It is evident upon a careful perusal of the 
sections referred to, that the intention of the leg- 
islature was to provide for two classes of cases, 
and each one distinct and separate from the 
other. 
enumerated, and the court continues:) 


(The provisions of section I are then 


The second section of the act partakes entirely 
of adifferent character. It nowhere refers to the 
preceding section, nor to any proceedings had 
The town officers 


named in any way, and it was manifestly de- 


by virtue thereof. are not 
signed to provide for cases where the application 
was not made by the officers named, acting un- 
der and’ by virtue of the provision contained in 
the first section of the act, but by some other 
party, or by some officer, independent of the 
said section. It confers upon the board of super- 
visors additional and different powers than those 
to be exercised under the first section. * * * It 
cannot be claimed that any consent of the town 
officers is necessary under the second section, 
nor can the two sections be construed together 
so as to be harmonious and consistent. They 
are incongruous and in conflict with each other, 
and cannot be reconciled with any rule or inter- 
pretation applicable to the construction of stat- 


utes.” 
This is a distinct ruling by the high- 
est court of the state that the provisions 
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of the two sections were not intended to 
be inter-dependent and applicable one to 
the other, but that they are separate, 
distinct, of entirely different character, 
provide for different objects and have no 
relation. If bonds issued under section 
I are not required to have the consent of 
officials named in section 2, with equal 
reason it would seem unnecessary to 
their validity that bonds, issued under 
section 2, shouid conform to the provis- 
ions of section 1 as to time of payment. 
It follows that bonds issued in conform- 
ity with section 2 conferring ‘‘ upon the 
board of supervisors additional and dif- 
ferent powers than those to be exercised 
under the first section” are not con- 
trolled by section 1, as to amount or 
time of payment. 

Without according space for further 
quotation, the cases of People v. Brinker- 
hoff, 68 N. Y. 259, and People v. Super- 
visors, 112 N. Y. 585, bear out the view 
that section 2 is a law unto itself, and the 
fact, therefore, that bonds issued there- 
under are made to run for a longer per- 
iod than ten years does not affect their 
validity. 

J. H. S. McCook, Nebraska.—Reply 
as to Right of National Bank to Pur- 
chase, as Distinguished from Discount, 
will appear in next. 


Vice PresipENT, Russell, Kansas.— 


The questions you submit are of general 


interest, and we hope to have full reply 
ready for next number. 
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CURRENT NEWS AND TOPICS. 


If your lawyer does not already subscribe, 
make him a holiday present of the BANKING LAW 
JOURNAL for the year 18q1. 


We would like to see bankers patronize our 
‘‘Bankers’ Directory” more freely. We 
confidently assert the profit will be mutual. 


can 


The Western Banker & Bank Clerks’ Journal 
for November lies before us. Its appearance 1s 
attractive and its contents good. It is published 
by Joseph Francis & Co., Chicago, and the sub- 


scription price is two dollars per year. 





Na- 
at Ocala, 


New DeMANDS BY THE FARMERS.—The 


tional Farmers’ Alliance assembled 
Florida, on December 8, considered at length 
the report of the Committee on Legislation as 
to the financial policy which contained the 
following amended demands: 


First.—We demand the abolition of national banks; 
we demand that the Government shall establish Sub- 
Treasuries or depositories in the several States which 
shall loan money direct to the people at a low rate of 
interest, not to exceed 2 per cent. per annum on non- 
perishable farm products and also upon real estate, 
with proper limitations upon the quantity of land and 
the amount of money. We demand that the amount of 
circulating medium be speedily increased to not less 
than $50 per capita. 

Second.—We demand that Congress shall pass such 
laws as shall effectually prevent the dealing in futures 
on all agricultural and mechanical productions, pre- 
serving astringent system of procedure in trials such 
as shall secure the prompt conviction and imposition 
of such penalties as shall secure the most perfect com- 
pliance with the law. 

Third.—We condemn the Silver bill recently passed 
by Congress and demand in lieu thereof the free and 
unlimited coinage of silver. 

° 

Fourth.—We demand the passage of the laws pro- 
hibiting alien ownership of land, and that Congress 
take prompt action to devise some plan to obtain all 
lands now owned by aliens and foreign syndicates, 
and that all land now held by railroads and other cor 
porations in excess of such as is actually used and 
needed by them, be reclaimed by the Government and 
held for actual settlers only. 

Fifth.—Believing in the doctrine of equal rights to 
all and special privileges to none, we demana that our 
national legislature shall be so framed in the future as 
not to build up one industry at the expense of another. 
We further demand a removal of the existing heavy 
tariff tax from the necessaries of life that the poor of 
our land must have. 

We further demand a just and equitable system of 
graduated tax on incomes. We believe that the money 


of the country should be kept as much as possible in 
the hands of the people, and hence we demand that all 
national and state revenues shall be limited to the 
necessary expenses of the Government economically 
and honestly administered. 


Sixth.—We demand the most rigid, honest, and just 
State and National Governmental control and super- 
vision of the means of public communication and 
transportation, and, if this control and supervision do 
not remove the abuses now existing, we demand the 
Government ownership of such means of communica- 
tion and transportation. 


SiILveR MEASURES IN ConGREsS.—Several! bills 
have been introduced at the second session for 
the free coinage of silver, and the increase of 
the currency. Until Congress sets to work in 


earnest upon some of these measures there is 


little to report. The one most prominently be- 
fore the public is Mr. St. John’s bill, introduced 
by Senator Plumb of Kansas, as an amendment 
to the Sherman bill. It is a bill ‘‘to reduce the 
amount of United States bonds to be required of 
national banks, to replace their surrendered 
notes, and to provide free coinage for gold and 
silver.” The daily press have given the public 
this bill in full. 


ALARMED AnoutT BonpED Goops.—Several of 
the largest drygoods and banking-houses in New 
York city lately sent a petition to Congress beg- 
ging that the time fordrawing from bond goods 
imported into this country before October 1 be 
extended to July 1. When the McKinley bill 
became law it was provided that all goods re- 
in this country before October 1, and 
therefore not subject to the new tariff, should be 


withdrawn from bond by February 1. 


ceived 


In view 
of the present stringency of the money market 
the drygoods merchants find this pressing on 
them with extreme serverity, and unless the 
time for withdrawal be extended, many large 
firms will be put into the position of borrowers 
The peti- 
tion, which was taken to Washington by Jesse 


in order to meet their engagements. 


Seligman, will be laid before Congress by Sena- 
tor Hiscock. Among the drygoods firms and 
banks who have signed the petition are A. D. 
Juilliard ; Catlin & Co.; Lawrence, Taylor & 
Co.; Butterfield & Co.; The Importers and 
Traders’ Bank, Fourth National Bank, First 
National Bank and the Merchants’ Bank. 
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HARTMANN’S PATENT INKSTAND is one 
of the choice few improved STATIONERY ARTICLES 
now claiming the attention of the writing public. 
It isa model of convenience and usefullness, and 
gives complete command to the writer over the 
fiuid, thus overcoming many objections found in 
other inkstands. The illustration in the adver- 
tisement at present appearing in our columns 
shows the inkstand in connection with a conven- 
ient pen-rack, the excellent points of which speak 
for themselves. The principal features of the 
inkstand proper, are its AUTOMATIC ACTION and 
its adjustability to the pen of the user, no matter 
in what position it is dipped into the funnel, 
through which the ink is supplied. The funnel 
is of transparent glass, which shows at all times 
the quantity of ink rising up into it, thus enabling 
the writer to attract to his pen just the amount 
of fluid he desires and nomore. The funnel ex- 
tends down tnrough a porcelain stopper into the 
centre of the ink-stand from which point the ink 
is forced up by an air pressure. The inkwell is 
absolutely air-tight, which, besides producing 
one of the main results of the invention, keeps 
the ink free from all dust and from the deterior- 
ating effects that evaporation produces on ink 
whenever exposed. The ink-stand may be used 
in any of three ways: (1) from the funnel in its 
usual position, which all bookeepers and profes- 
sional writers will prefer: (2) from the funnel 
when pushed down: and (3) from the funnel 
when partly filled with ink. Farther, by remov- 
ing the funnel and stopper entirely, the invention 
may be converted into an ordinary inkstand of 
most convenient shape. The method first men- 
tioned demonstrates, of course, most fully the 
value and utility of the invention. It prevents 
the user from dippidg his pen so deep as to 
overfill it, and precludes any dropping of ink 
with the attendant blots so trying upon the 
patience of the writer and so destructive of neat- 
ness. The inkstand has stood the test of practi- 
cal experience, is universally adopted as a per- 
manent feature in every office wherever tried and 
thus fills a real want in the writing public. 


LAW JOURNAL. 


A Business PRECAUTION.—The Abbott Check 
Perforator, an illustration of wh‘ch is shown 
in our advertising column, is an instrument no 
business house can well afford to be without. It 
has been almost universally adopted by business 
houses and banks throughout the United States, 
Europe and South America, for the protection of 
drawers and makers of all kinds of commercial 
and negotiable paper. This machine does not 
simply impress paper, but by the use of perfor- 
ating dies cuts out the amount for which the 
check or draft may be drawn. It is impossible 
to alter the figures thus cut out, owing to the 
multitude of small holes used in the construction 
of each character. 

It is not generally known, but it is a fact that 
checks and other paper can be and are raised by 
different methods. Among the most common 
of these is the use of acids to take out the origi- 
nal amounts, without defacing the paper, the 
skilful transformation ofa figure of small amount 
to one of gréater, without disturbing the signa- 
ture, etc. It should be borne in mind by the 
drawers of such paper that banks, the signature 
being genuine, are not d0und to know the hand- 
writing or the genuineness of the filling up of a 
check drawn upon and paid by it (55 N. Y. 210). 
If room is left for alteration to be made, either 
by alteration or.erasure, without defacing the 
paper or exciting the suspicion of a careful man, 
makers will be liable to any bona fide holder, 
without notice. ‘‘ This doctrine is clear and 
sustained by authority.” (Daniels on ‘* Nego- 
tiable Instruments,” sec. 1661.) 

The value of this machine is apparent toevery 
careful business man, as it secures absolute safety 
in the circulation and transformation of commer- 
cial paper. The use of it fulfils every require- 
ment of the law, i.e., the negligent party must 
bear the loss. This machine is manufactured 
by the Abbott Machine Company, 47 and 49 
South Canal Street, Chicago,and they are willing 
to send a machine on trial to any responsible 
business house. The general agent in New 
York is Mr. C. C. Skilton, 31 Broadway. 





